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RETHINKING*EUROPE3S*1�ULE*OF*LAW2*AND*ENLARGEMENT*AGENDA:*

THE*FUNDAMENTAL*DILEMMA*

*

By$Kalypso$Nicolaidis�$and$Rachel$Kleinfeld�$

*

Abstract*

This$paper$sets$out$a$strategy$calling$for$a$radical$overhaul$of$the$manner$in$which$both$

the$EU$and$aspiring$member$states$define$and$implement$what$the$Copenhagen$criteria$

E898E� GB� 4F� G;8� Q*H?8� B9� $4JR� <A� CHEFH<G� B9� G;8� 8?HF<I8� :B4?� B9� FHFG4<A45<?<GL	� /;ile$

CB<AG<A:� GB� G;8� ?<@<GF� B9� G;8� 6HEE8AG� Q4A4GB@<64?� @8G;B7R� 68AG8E87� BA� ?8:4?� 4A7�

institutional$ checklists,$ the$ paper$ stresses$ the$ existence$ of$ a$ fundamental$ dilemma$

between,$on$the$one$hand,$the$need$to$be$more$ambitious$in$assessing$and$promoting$

G;8� Q*H?8� B9� $4JR� 4A7�� BA� G;8� BG;8E� ;4A7�� G;8� <@C8E4G<I8� GB� 8K8E6<F8� ;H@<?<GL� 4A7�

E8FGE4<AG� E8:4E7<A:� G;8�6?4<@F�@478�5L� G;8��-�BA�58;4?9�B9� Q*H?8�B9�$4JR�4FF8FF@8AG�

and$assistance.$$

The$ paper$ argues$ that$ while$ tensions$ shall$ always$ remain,$ this$ dilemma$ may$ be$

addressed$through$a$new$approach,$which$is$endsRbased$and$focused$on$the$viewpoint$

of$citizens$and$their$empowerment.$Moreover,$ it$argues$ that$such$an$approach$should$

deal$ with$ existing$ and$ aspiring$member$ states$ in$ a$ consistent$manner.$ Crucially,$ the$

papeE�J4EAF� G;4G� 58GG8E� 4CC?L<A:� 4� QFHFG4<A45<?<GL� G8FGR� F;BH?7� ABG� F8EI8� 4F� 4A� HA7H8�

pretext$to$delay$enlargement.$As$a$matter$of$fact,$if$applied,$this$new$approach$is$likely$

to$facilitate$accession.$$

The$ paper$ suggests$ practical$ steps$ that$ may$ help$ navigate$ the$ dilemma$ and$

operationalise$this$new$approach.$Recommendations$include:$

� ,;8�8@CBJ8E@8AG�B9�<AFG<GHG<BA4?�4F�J8??�4F�6<I<?�FB6<8GL�@BA<GBEF�GB�4FF8FF�Q*H?8�

B9�$4JR�FHFG4<A45<?<GL�<A�5BG;�64A7<74G8�6BHAGE<8F�4A7�G;4G�B9�@8@58E�FG4G8F��8	:	�

through$European$Social$Fund$conditionalities).$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
�$$ Professor$of$International$Relations,$University$of$Oxford$
�$$ Director,$ Truman$ National$ Security$ Project,$ and$ nonRresident$ associate$ of$ the$ Carnegie$
Endowment$for$International$Peace$
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� In$ the$realm$of$enlargement,$establishing$a$better$ link$between$assessment$and$

assistance,$ as$ well$ as$ a$ sharp$ distinction$ between$ the$ legitimate$ scope$ of$ EU$

4FF8FF@8AG�G;EBH:;�QCEB:E8FF�E8CBEGFR�4A7�G;8�@BE8�A4EEBJ�?8:<G<@ate$scope$of$

intervention$through$assistance$programmes.$

� ��5EB478E�789<A<G<BA�B9� G;8�4@5<G�B9� G;8� Q*H?8�B9�$4JR� GB�8A6B@C4FF� G;8�FB6<BR

political$ and$ socioRcultural$ realms$ and$ an$ upgrading$ of$ the$ importance$ of$

constitutional$and$administrative$law.$

� A$recogn<G<BA�B9�G;8�6BAG8FG87�ABG<BA�B9�G;8�Q*H?8�B9�$4JR�46EBFF�6H?GHE4?�5BE78EF�

and$the$limits$of$EU$competences$in$the$ways$definitions$and$list$of$principles$are$

offered,$including$on$the$internet.$

� The$focus$on$the$endRusers$of$the$law,$namely$the$citizens.$

� A$number$of$concrete$and$immediate$actions$such$as:$identifying$"Rule$of$Law"$

as$ the$ priority$ governance$ reform$ goal$ for$ its$ Public$ Administration$

Reform/Justice$and$Home$Affairs$programmesj$ the$ systematic$ support$of$ local$

actors$ who$ can$ hold$ their$ government$ and$ administration$ to$ accountj$ greater$

care$in$the$pace$and$mode$of$EU$acquis$transpositionj$better$use$of$ombudsmen$

reportsj$reconsidering$assessment$methodologies$and$capacities.$

*

!
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I.*Introduction*

Societies$ blessed$ with$ the$ CE8I4?8A68� B9� G;8� Q*H?8� B9� $4JR� FG4A7� 9E88� 9EB@� G;E88�

tyrannies:$the$tyranny$of$fear$O$no$ individual$may$be$arbitrarily$treated,$punished$nor$

imprisoned$by$the$State,$nor$by$the$powerfulj$the$tyranny$of$the$few$O$no$King,$Minister,$

nor$Mafioso$is$above$the$lawj$and$the$tyranny$of$the$majority$O$no$minority$group$may$

be$ persecuted$ with$ impunity.$ Throughout$ centuries$ of$ struggle$ and$ contestation,$

European$countries$have$ fineRtuned$ the$ specific$ ramifications$of$ such$ social$ ideals,$ as$

J8??�4F�G;8L�58?<8I8��Q8KCBEG87R�<G�GB�G;8�E8FG�B9�G;8�JBE?7	��F�4�E8FH?G��G;8�Q*H?8�B9�$4JR�

is$ considered$ to$ be$ a$ core$ pillar$ of$ the$ European$ Union$ and$ by$ implication$ a$ core$

benchmark$ for$ accession$ by$ candidate$ countries.1$After$ all,$ what$ is$ the$ EU$ if$ not$ a$

Q6B@@HA<GL� B9� ?4JR�� ,;8$ meaning$ of$ the$ term$ ranges$ from$ the$ most$ general$ O$ a$

statement$of$shared$values,$such$as$the$fundamental$equality$and$dignity$of$all$persons$

O$to$the$most$specific$O$a$reference$to$a$set$of$laws$binding$individuals$and$States$in$the$

EU.$Ask$any$EU$ legal$ s6;B?4E�4A7�F;8�BE�;8�J<??� G8??�LBH�G;4G�G;8�Q*H?8�B9�$4JR� <F�ABG�

only$ one$ of$ the$ basic$ values$ of$ the$European$Union,$ but$ also$ one$ of$ the$ fundamental$

CE<A6<C?8F� B9� G;8� @8@58E� FG4G8FT� ?8:4?� FLFG8@�� 4� C4EG� B9� J;4G� G;8� �HEBC84A� �BHEG� B9�

"HFG<68�F88F�4F�G;8�Q�HEBC84A�6BAFG<GHG<BA4?�;8E<G4:8R	�,;8L�@<:;G�:8A8E4??L�6BA6HE�G;4G�

G;8� Q*H?8� B9� $4JR� F;BH?7� 58� 4CCEB46;87� J<G;<A� G;8� ABG<BA� B9� 4� EH?<A:�� G;4G� <F�� 4�

relationship$ between$ ruler$ and$ ruled,$ the$ stuff$ of$ constitutional$ history.$ Rulers$ have$

certain$ powers,$ the$ ruled$ expect$ them$ to$ use$ these$ powers$ in$ certain$ways$ and$ to$ be$

subject$to$certain$constraints.$But$which$ways$and$which$constraints?$

This$matters.$When$it$comes$to$accession,$the$idea$is$that$member$state$building$is$not$

only$about$shared$values,$but$also$about$shared$practices:$the$existence$of$States$capable$

of$ not$ only$ crafting,$ but$ also$ enforcing$ EU$ laws$ or$ EURcompatible$ national$ laws$ to$

prevent$ criminals$ from$ subverting$ the$ free$ movement$ of$ goods,$ services,$ and$ people$

across$ Europe$ while$ upholding$ Europ84A� QI4?H8FR	� �EH6<4??L�� G;8� �-� E86B:A<F8F� G;4G�

economic$ development$ is$ grounded$ on$ the$ legal$ certainty$ of$ transnational$ economic$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1$$ Issues$of$definition$will$be$treated$at$length$within$the$body$of$this$paper.$Suffice$it$to$say$at$this$
FG4:8��G;4G�J;<?8�G;8�Q*H?8�B9�$4JR�<F�4�6BA68CG�B9�CBsitive$law$(it$appears,$for$example,$in$the$Treaty$on$
European$Union,$as$well$as$the$case$law$of$the$ECtHR$and$the$ECJ),$what$the$concept$actually$implies$is$
actually$highly$contested.$
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transactions,$ and$ the$ ability$ to$ enforce$ contracts,$ protect$ intellectual$ property,$ and$

adjudicate$ between$ businesses$ based$ on$ known$ rules$ applied$ with$ regularity.2$As$ a$

result,$ the$ principle$ of$ legality$ in$ the$ performance$ of$ governments,$ including$ public$

administrations,$ underpins$ both$ the$ political$ and$ economic$ health$ of$ any$ aspiring$

member$state.$$

This$message$has$been$conveyed$by$the$EU$in$countless$documents$during$the$process$

of$enlargement$ to$east$and$central$European$countries.$Yet,$despite$ the$ importance$of$

G;8F8� E4G<BA4?8F�� G;8� Q*H?8� B9� $4JR� 7B8F� ABG� F88@� GB� CE8I4<?� GB74L� J<G;<A� <GF� BJA�

jurisdiction.$Some$would$argue$that$this$ is$ true$of$older$member$states,$ thus$reducing$

G;8<E�45<?<GL�GB�CEB@BG8�G;8�Q*H?8�B9�$4JR�J<G;BHG�58<A:�466HF87�B9�;LCB6E<FL	� BJ8I8E��

it$is$even$more$notable$within$the$newest$member$states$of$the$eastern$Balkans$and$even$

those$ of$ eastern$ Europej$ illustrating$ the$ wellRknown$ phenomenon$ that$ EU$ leverage$

C84>F�=HFG�589BE8�8A?4E:8@8AG	��4<E?L�BE�HA94<E?L��G;8�Q*B@4A<4A�FLA7EB@8R�;4F�586B@8�

4�J4L�B9�F4L<A:�G;4G�G;8�Q*H?8�B9�$4JR�<@C8E4G<I8�7B8F�ABG�FG<6>�49G8E�4668FF<BA	�$

This$paper$rests$upon$a$simple$diagnostic$and$proposes$a$simple$remedy.$$

Accordingly,$ we$ understand$ that$ the$ European$ Commission$ and$ other$ international$

46GBEF�;4I8� <AG8ECE8G87� G;8� Q*H?8�B9�$4JR� E8DH<F<G8� <A� GBB�A4EEBJ�4� F8AF8��4F�4�ABG<BA�

confined$to$the$functioning$of$the$justice$system,$especially$to$criminal$justice$and$even$

more$ specifically$ to$ corruptionRrelated$ cases.$ Such$ interpretative$ reductionism$ leaves$

BHGF<78�G;8�Q*H?8�B9�$4JR�9E4@8JBE>�4�J<78E�HA78EFG4A7<A:�B9�G;8�6BA68CG��J;8E85L�G;8�

Q*H?8� B9$ $4JR� JBH?7� 4?FB� 8@5E468� G;8� 46G<I<GL� 4A7� 786<F<BAF� B9� 4??� G;BF8� ;B?7<A:�

functions$of$authority,$in$both$the$public$and$the$private$sectors,$including$governments$

and$ public$ administrations,$ and$ their$ judicial$ control$ by$ the$ administrative$ and$

constitution4?�=HFG<68�FLFG8@F	�%BE8�5EB47?L��<G�94<?F�GB�E86B:A<F8�G;4G�G;8�Q*H?8�B9�$4JR�

is$not$about$ the$ law$per$se,$but$ the$will$ to$ respect$ it,$which$ in$ turn$ is$a$ social$ fact.$ In$

94<?<A:� GB� G4>8� <AGB� 466BHAG� G;8� FB6<4?� FBHE68� B9� G;8� Q*H?8� B9� $4JR�� G;8� �-� 94<?F� <GF$

champions$ within$ the$ acceding$ member$ states.$ Ultimately,$ this$ narrow$ approach$

BI8E?BB>F�C8E;4CF� G;8�@BFG� <@CBEG4AG� 9HA6G<BA�B9� G;8� Q*H?8�B9�$4JR�� <GF� FB6<4?� EB?8�4F�

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2$$ The$need$for$certainty$and$predictability$of$administrative$action$is$a$frequent$requirement$of$the$
European$legislation$(some$very$general$provisions$are$included$in$the$Services$Directive,$2006/123/EC).$
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the$default$mechanism$to$solve$social$and$political$conflicts,$a$role$especially$precious$in$

societies$still$plagued$by$a$legacy$of$deep$ethnic$and$societal$divisions.$

We$argue$that$in$conducting$its$assessments$on$the$road$to$enlargement,$the$EU$must$

789<A8�G;8�Q*H?8�B9�$4JR�@BE8�8KC?<6<G?L��FB@8G;<A:�<F�;4F�94<?87�GB�7B�GB�G;<F�74L	3$By$

doing$ so,$ it$would$ need$ to$ adopt$ a$ broader$ definition$ based$ on$ desirable$ ends$ rather$

than$ easily$ measureable$ means,$ an$ approach$ we$ refer$ to$ as$ a$ secondRgeneration$

definition.$The$EU$would$then$need$to$put$this$new$definitional$strategy$into$practice,$

with$ a$ view$ to$ the$ endRusers$ of$ the$ law.$ The$ key$ to$ such$ an$ approach$ is$ to$ focus$ on$

sustainable$ reform$which$ in$ turn$ requires$ that:$ outside$ intervention$be$ both$ effective$

4A7�?8:<G<@4G8��G;8�58FG�CBFF<5?8�HF8�<F�@478�B9�G;8��-TF�E8FBHE68F�4A7�CB?<G<64?�64C<G4?��

4A7�4IB<7<A:� GB� G;8�:E84G8FG�8KG8AG�CBFF<5?8� G;8�C8E68CG<BA�G;4G� G;8�Q*H?8�B9�$4JR�;4F�

been$imposed$from$the$outside.$This$ in$turn$means$that$the$EU$needs$to$grapple$with$

G;8� <@C?<64G<BAF� B9�J;4G�J8� 64??� G;8� Q*H?8� B9� $4J�7<?8@@4R��J;<6;� <F� G;8� 6BA6HEE8AG�

need$to$deepen$its$definition,$while$avoiding$accusations$of$inconsistency$in$laying$out$

Q�-�FG4A74E7FR	�!A�F;BEG��J8�47IB64G8�5BG;�:E84G8E�4@5<G<BA�4A7�:E84G8E�;H@<?<GL	�$

We$base$our$diagnosis$ and$prescription$on$ the$ evidence$and$analysis$provided$by$ the$

accumulated$experience$of$EU$institutions,$in$particular$the$inRdepth$studies$conducted$

by$ SIGMA$ over$ the$ last$ 20$ years.$ Other$ actors$ such$ as$ the$ US$ and$ multilateral$

institutions$are$relevant$too.$This$is$not,$however,$only$an$inductive$exercise.$Part$of$the$

problem,$ as$ we$ see$ it,$ lies$ with$ a$ legal$ and$ administrative$ culture$ in$ the$ EU$ that$ is$

largely$technocratic,$obsessed$with$measureable$benchmarks$and$straightforward$causeR

andReffect$relationships.$Too$many$actors$ feel$ that$ they$need$to$set$goals$and$say$ that$

G;8L�;4I8�46;<8I87�G;8@	�!AFG847��G;8�CEB@BG<BA�B9�G;8�Q*H?8�B9�$4JR�A887F�GB�4?FB�5e$

informed$by$legal$theory,$political$philosophy$and$sociology.$$

I . F raming the Problem 
One$ can$ use$ a$ number$ of$ analytical$ lenses$ and$ scholarly$ references$ to$ address$ the$

question$at$hand.$They$pertain$to$different$worlds$which$often$fail$to$connect:$analysis$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3$$ �BE�4A�4A4?LF<F�B9��-�HF4:8�B9�G;8�G8E@�Q*H?8�B9�$4JR�F88�#B6;8ABI���<@<GEL��
������Q�8;<A7�G;8�
Copenhagen$Facade:$The$Meaning$and$Structure$of$the$Copenhagen$Political$Criterion$of$Democracy$and$
G;8� *H?8� B9� $4J�R� European$ Integration$ online$ Papers$ (EioP),$ no.$ 10,$ p.8.$
http://eiop.or.at/eiop/texte/2004R010a.htm$$
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of$the$effectiveness$of$conditionality,$especially$political$conditionalityj$conditionality$as$

used$in$the$process$of$EU$enlargementj$transnational$processes$of$norm$diffusionj$the$

politics$ of$ assistance$ and$ interventionj$ actionRBE<8AG87� Q*H?8� B9� $4J� CEB@BG<BAR� BE�

Q78@B6E46L�CEB@BG<BAR�5?H8CE<AGF��4A7�B9�6BHEF8�?8:4?�F6;B?4EF;<C�BA�G;8�Q*H?8�B9�$4JR	�

We$will$not$review$any$of$ these$strands$here,$although$some$of$ the$ ideas$within$ them$

inform$our$ conclusions.$ Instead,$we$will$ start$ by$ laying$ out$ a$ number$ of$ steps$ in$ the$

diagnosis$of$the$problem,$paying$special$attention$to$the$commonalities$and$specificities$

between$the$EU$enlargement$context$and$other$contexts.$

1.# Inconsistency#between#Accession,#Assessment#and#Assistance#

,;8�A887�GB�E8G;<A>�BE�QE8?B64G8R�G;8$Q*H?8�B9�$4JR�4:8A74�<F�HA<I8EF4?��F88�(4?B@58??4�

4A7�/4?>8E�� 
����	� BJ8I8E�� <A� G;8��-� 8A?4E:8@8AG� 6BAG8KG�� QCEB:E8FFR� GBJ4E7F� G;8�

Q*H?8�B9�$4JR�@4GG8EF�@BE8�O$or$at$least$differently$O$than$elsewhere.$Sustainability$is$

about$ staying$on$ the$same$ trajectory$before$and$after.$Keeping$a$ trajectory$ requires$a$

compass$consistently$and$systematically$followed.$And$this$is$where$the$problem$begins.$

Many$analysts$have$ faulted$EU$ institutions$ for$ their$ inconsistency$ in$ the$ enlargement$

process,$ especially$with$ regaE7F� GB� G;8� Q*H?8�B9�$4JR	�,B� F<@C?<9L��J8�A887� GB�>88C� <A�

mind$the$problematic$relationships$laid$out$in$the$following$triangle$(Figure$1):$

Figure*1:*Accession,*Assessment,*Assistance*

$

Accession$ is$both$an$outcome$and$a$process$with$specific$ steps$ from$preRcandidacy$ to$

formal$candidacy$ to$milestones$and$date$setting.$Assistance,$which$refers$ to$action,$ is$

;BJ� Q*H?8� B9� $4JR� E89BE@� <F� FHCCBEG87� 9EB@� G;8� BHGF<78� G;EBH:;� 4<7�� 7<C?B@46L� 4A7�

!
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various$ programmes,$ and$ is$ not$ EU$ specific.$ Between$ the$ two,$ assessment$ or$ the$

@BA<GBEL�B9�FB@8G;<A:�?458??87�QCEB:E8FFR�<A�G;8�6BHAGE<8F�<A�DH8FG<BA��6BAFG<GHG8F�5BG;�

annual$milestones$for$accession$and$guidelines$for$action,$ including$aid.$It$ is$this$dual$

character$ of$ assessment$ which$ complicates$ our$ task.$ In$ one$ sense,$ the$ concern$ for$

FHFG4<A45<?<GL�<F�F;4E87�5L�@4AL�<A�G;8�Q*H?8�B9�$4J�CEB@BG<BAR�6B@@HA<GL�4EBHA7�G;8�

worldj$but$ for$ the$purpose$at$hand,$we$must$ combine$ the$generic$ findings$ emanating$

from$ that$ front,$with$ the$ special$ challenge$associated$with$ the$ sui$generis$ QG;E8F;B?7R�

quality$of$enlargement.$The$questions$differ:$

� !A� G;8� 9BE@8E� I8<A�� 466BE7<A:� GB� J;4G� CE<A6<C?8F� F;BH?7� Q4FF8FF@8AGR� 4A7�

Q46G<BAR�58�6BA7H6G87�GB�8AFHE8�FHFG4<A87�6;4A:8�<A�G;8�6BHAGE<8F�4G�;4A7��$

� In$the$latter$vein,$we$ask:$what$role$should$be$played$in$the$actual$membership$

786<F<BA�5L�G;8�Q*H?8�B9�$4JR�4FF8FF@8AG��4A7�BG;8E�CB?<G<64?�6E<G8E<4��6BAG4<A87�

in$the$Progress$Reports?$In$addition:$how$should$action$to$support$change$and$

reform$in$the$candidate$countries$be$related$to$the$accession$process?$$

Many$ analysts$ see$ as$ the$ main$ culprit$ the$ inconsistency$ between$ the$ onRgoing$

4FF8FF@8AG�B9�QCEB:E8FFR�BA�G;8��BC8A;4:8A�6E<G8E<4��4A7�G;8�46GH4?�FG8CF�G4>8A�7HE<A:�

the$accession$process$O$ultimately$the$fact$of$accession$itself$O$e.g.$getting$iA�Q<A�FC<G8R�

B9� G;8� ?46>� B9� CEB:E8FF	� ,;8� ?8FFBA� G;8A� JBH?7� F<@C?L� 58� GB� G4>8� G;8� Q*H?8� B9� $4JR�

condition$for$membership$more$seriously.$Yet$ultimately,$this$gap$can$be$explained$and$

even$justified$away$by$the$fact$that$accession$is$a$political$process$ involving$discretion$

about$ timing,$and$by$ the$different$weights$given$to$ the$various$ factors$ influencing$ the$

786<F<BA�45BI8�4A7�58LBA7�G;8�Q*H?8�B9�$4JR	�Q*H?8�B9�$4JR�4FF8FF@8AGF�6BAFG<GHG8�BA8�

factor$among$others$O$a$point$this$paper$will$come$back$to$later.$$

So,$ the$ core$ problem$ lies$ elsewhere,$ namely$ with$ the$ principles$ themselves$ that$

underpin$assessment$Oand$indeed$assistance.$This$problem$is$not$specific$to$the$EU,$in$

so$far$as$these$principles$are$meant$to$support$more$sustainable$reform.$The$specific$EU$

problem$ arises$ to$ the$ extent$ that$ the$ principles$ also$ serve$ another$ function,$ e.g.$ as$

benchmarks$for$enlargement.$However,$can$the$same$principles$make$sense$on$both$of$

G;8F8� 9EBAGF�� +B@8�;4I8� 4E:H87� G;4G� Q*H?8� B9� $4JR� 6BA7<G<BA4?<GL� <F� F<@C?L� a$ lack$ of$
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benchmarks��FB�G;4G��4F�#B6;8ABI�4E:H8F��G;8�64A7<74G8F�4E8�Q4F>87�GB�6B@C?L��5HG�J8E8�

ABG� GB?7� J<G;� J;4GR�� G;HF� ;B?7<A:� G;8@� Q;BFG4:8� GB� I4:H8A8FF	R� �66BE7<A:?L�� G;8�

�B@@<FF<BA� ;4F� 46G87� 4F� 4� CEB?<9<6� Q@LG;� @4>8ER�� 4F><A:� G;8� 64A7<74G8� 6BHAGE<8F� GB�

embrace$nonRexistent$European$standards,$providing$too$general$and$poorly$researched$

assessments$ of$ their$ progress,$ while$ omitting$ assessment$ benchmarks$ of$ the$ actual$

progress$ made$ (Kochenov,$ 2008).$ This$ is$ reflected$ in$ the$ inconsistency$ between$ the$

assessments$ of$ the$ different$ candidate$ countries.$ Therefore,$ in$ order$ to$ ensure$ that$

<AG8:E4G<BA� 64AABG� 58� HA78E@<A87� 5L� 4A� QHAJBEG;L� 64A7<74G8R�� G;8� 6BA7<G<BA4?<GL�

CEB68FF� FC8??<A:� BHG� G;8� 6E<G8E<4� A887F� GB� 586B@8� Q@BE8� CE87<6G45?8�� GE4AFC4E8AG� 4A7�

6?84ER�O$ characteE<FG<6F�J;<6;� <A7887� 6BAFG<GHG8� G;8�I8EL� 8FF8A68�B9� G;8� Q*H?8�B9�$4JR�

itself.$$

We$agree,$but$with$caveats.$In$the$EU,$a$contractual$logic$always$needs$to$be$balanced$

with$a$geopolitical$logic.$The$problem$is$not$as$simple$as$to$state$that$EU$criteria$need$to$

be$more$specific$or$clear.$Indeed,$we$believe$that$the$EU$has$been$both$too$specific$and$

not$ specific$ enough.$We$ therefore$ need$ to$ go$ back$ to$ the$ criteria$ for$ the$ assessments$

themselves$before$asking$how$they$ought$to$inform$accession$O$keeping$the$two$issues$

on$two$tracks$before$coming$back$to$their$connection.$

2.# The#fuzzy#conceptual#boundaries#between#democracy,#human#rights#

��������#���������� $����������
���
�������#

,;4G�8I8E�F<A68�G;8�FC8??<A:�BHG�B9� G;8��BC8A;4:8A�6E<G8E<4� <A������� G;8�Q*H?8�B9�$4JR�

has$been$treated$as$part$of$a$triptych$alongside$democracy$and$human$rights$ is$not$ in$

itself$ originalj$ the$ sacrosanct$ trilogy$ is$ at$ the$ core$ of$ all$ international$ State$ building$

exercises,$EU$member$state$building$a$fortiori.$However,$ these$terms$have$to$this$day$

been$left$undefined$as$are$their$relationship$with$each$other.$In$most$EU$documents$and$

(EB:E8FF�*8CBEGF��78@B6E46L�4A7� G;8� Q*H?8�B9�$4JR�4E8�6BA9?4G87�HA78E� G;8�ABG<BA�B9�

Q78@B6E4G<6� *H?8� B9� $4JR�� J;<?8� ;H@4A� E<:;GF� 4A7� G;8� CEBG86G<BA� B9� @<ABE<Gies$ are$

treated$separately.$In$so$doing,$the$EU$appears$to$make$two$implicit$assumptions.$First,$

G;4G�<G�FH5F6E<58F�GB�4�9BE@4?<FG�789<A<G<BA�B9�G;8�Q*H?8�B9�$4JR��6BA68EA87�J<G;�CEB68FF�

over$content$which$must$then$be$supplemented$by$human$rights$criteria.$Second,$that$

9BE@4?�78@B6E46L�<F�4�CE8E8DH<F<G8�GB�G;8�Q*H?8�B9�$4JR�O$thus$overlooking$the$fact$that$
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a$ nonR78@B6E4G<6� 6BHAGEL� FH6;� 4F� +<A:4CBE8� 64A� 4?FB� 58� F4<7� GB� HC;B?7� G;8� Q*H?8� B9�

$4JR��BE�G;4G�4�@4=BE<G4E<4A�78@B6E46L�J<G;�J84>�6;86>F�@4L�46GH4??L�undermine$the$

Q*H?8� B9� $4JR	� ��� F8C4E4G8�DH8FG<BA� <F�J;8G;8E� G;8� Q*H?8� B9� $4JR� <F� 4� CE8E8DH<F<G8� GB�

democracy$or$whether$ illiberal$O$e.g.$ABA�Q*H?8�B9�$4JR�45<7<A:��78@B6E46<8F�64A�FG<??�

count$as$democracies?)$$

Yet,$ there$ would$ be$ real$ value$ to$ viewing$ the$ Q*H?8� B9� $4JR� 4F� separate,$ albeit$

overlapping$ with$ the$ other$ two$ categories$ of$ issues,$ i.e.$ in$ terms$ of$ both$ a$ specific$

criterion$ and$ intrinsic$ jointRness$ (as$ with$ some$ of$ what$ is$ currently$ listed$ under$ the$

78@B6E4G<6� Q*H?8� B9� $4JR�� 4F�J8??� 4F�J;4G� <F� 8A9orcement$ of$ human$ rights).$ For$ one,$

such$ an$ approach$ is$ more$ easily$ reconciled$ with$ the$ diverse$ national$ intellectual$

traditions$ prevalent$ across$ the$ EU$ (see$ below).$ More$ pragmatically,$ it$ allows$ for$

assessments$of$ transition$countries$on$a$ spectrum$along$which$each$of$ these$different$

sets$of$issues$may$not$progress$in$lockRstep.$Together,$the$three$may$be$seen$as$separate,$

5HG� <AG8EJBI8A� 8?8@8AGF� B9� 4� ;B?<FG<6� C<6GHE8� G;4G� J8� G8A7� GB� E86B:A<F8� 4F� Q?<58E4?�

78@B6E46LR��J;<?8�?84I<A:�:E84G8E�EBB@�9BE�I4E<4G<Bns$in$our$interpretation$of$what$this$

actually$entails$(see$Figure$2).$
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Figure*2:*Conceptual*Boundaries*

$

Q*H?8�B9�$4JR�4FF8FF@8AG�F;BH?7�4??BJ$ 9BE�G;8�946G�G;4G�FB@8�8?8@8AGF�B9�G;8�Q*H?8�B9�

$4JR�4E8�ABG�78C8A78AG�BA�78@B6E46L��4A7�@4L�8I8A�58�HA78E@<A87�5L�4�@4=BE<G4E<4A�

democracy$(such$as$minority$rights)$or$an$oligarchic$democracy$(such$as$equality$before$

the$law).$Other$elements$may$be$seen$as$refinements$on$the$functioning$of$democracy$as$

with$ rules$on$good$governance.$A$separate$assessment$opens$up$ the$conceptual$ space$

9BE�6BAF<78E<A:�G;4G�@4AL�<@CBEG4AG�<@CEBI8@8AGF�<A�I4E<BHF�8?8@8AGF�B9�G;8�Q*H?8�B9�

$4JR�@4L� G4>8�C?468�J<G;BHG�@BI<A:� GBJards$ formal$ democracy,$ at$ least$ in$ the$ short$

run$ (e.g.$ a$ better$ justice$ system$ may$ actually$ relieve$ pressure$ for$ inclusive$

democratisation$by$providing$an$alternative$outlet$for$individual$grievances).$While$on$

the$human$rights$front,$to$be$treated$in$accoE74A68�J<G;�G;8�Q*H?8�B9�$4JR�<F�4E:H45?L�4�

;H@4A� E<:;G�� G;8� Q*H?8�B9�$4JR�acts$ as$well$ as$ an$ important$procedural$device$ in$ the$

CEBG86G<BA� B9� ;H@4A� E<:;GF	� &8I8EG;8?8FF�� G;8� Q*H?8� B9� $4JR� <F� 7<FG<A6G� 9EB@� ;H@4A�

rights$as$well$as$other$values,$such$as$democracy,$liberty$or$equality.$Elements$of$these$

I4?H8F� @4L� 58� <@C?<6<G� <A� G;8� Q*H?8� B9� $4JR�� 5HG� ?H@C<A:� G;8@� GB:8G;8E� ?847F� GB�

conceptual$confusion$and$bad$practice.$
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Three$other$points$are$relevant$here.$

First,$ special$mention$must$ be$made$ of$ the$ issue$ refeEE87� GB� 4F� Q?4J� 4A7� BE78ER	� ,;8�

�8@B6E46L�4A7�Q*H?8�B9�$4JR�F86G<BAF�B9�G;8�E8CBEGF�@4L�?847�BA8�GB�58?<8I8�G;4G� ?4J�

4A7�BE78E�C?4LF�AB�C4EG�<A�G;8��-TF�HA78EFG4A7<A:�B9�G;8�Q*H?8�B9�$4JR�O$an$objective$

addressed$instead$in$the$Cooperation$in$the$Field$of$Justice$and$Home$Affairs$chapters$

of$ the$EC$Progress$Reports.$To$ be$ sure,$ the$ jurisprudential$ literature$ rarely$ discusses$

?4J�4A7�BE78E�4F�4A�8?8@8AG�B9�G;8�Q*H?8�B9�$4JR��L8G�;H@4A�F86HE<GL�BE�Q?4J�4A7�BE78ER�

is$ frequently$ perceived$by$ citizens$ as$ the$mosG� E8?8I4AG� 9HA6G<BA� B9� G;8� Q*H?8� B9� $4JR�

within$States$that$have$emerged$from$autocracy$into$the$chaos$of$freer$systems.4$$

+86BA7�� G;8� CB?<G<64?� 6E<G8E<4�� 4A7� G;HF� G;8� Q*H?8� B9� $4JR�� 4E8� GE84G87� ABG� J<G;<A� G;8�

6;4CG8EF�G;4G�78G4<?�G;8�Q�5<?<GL�GB��FFH@8�'5?<:4G<BAF�B9�%8@58EF;<C�R�5HG�:8A8E4??L�<A�

the$ initial$ sections$ of$ its$ opinions,$ signalling$ that$ this$ is$ a$ more$ political$ and$ less$

technical$part$of$the$reports.$5$This$could$be$a$good$thing,$signalling$as$it$does$what$the$

EU$considers$to$be$the$most$serious$impediments$to$accession$and$which$issues$within$

G;8� I8EL�5EB47� 64G8:BE<8F� B9� 78@B6E46L� 4A7� G;8� Q*H?8� B9� $4JR�A887� GB� 58�CE<BE<G<F87	�

However,$ such$ highlighting$ comes$ at$ the$ cost$ of$ continuity$ and$ operationalisation.$

Indeed,$the$reports$lurch$between$the$most$exciting$or$urgent$issues$of$the$day:$the$lack$

of$a$fair$election$one$year,$the$treatment$of$Roma$another,$the$manipulation$of$the$civil$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4$$ Locke,$ John,$Two$ Treaties$Government$ (1689,$ reprinted$ 1994),$ Peter$ Laslett$ (ed.),$ Cambridge$
University$Press,$New$York,$pp.$9R131,$353.$
5$$ #B6;8ABI��C	��	�-FH4??L�<A�<GF�:8A8E4?�Q'C<A<BAF�BA��CC?<64G<BAF�9BE�%8@58EF;<C�B9�G;8�-A<BAR��
Progress$ Reports$ and$ Composite$ Papers.$ EU$ accession$ documentF� 477E8FF� G;8� Q*H?8� B9� $4JR� <A� G;8�
following$ places:$ a.$ SubR6;4CG8EF� S�	�	� (B?<G<64?� �E<G8E<4T� B9� G;8� �B@@<FF<BATF� ����� 'C<A<BAF	� 5	� +H5R
6;4CG8EF� S�	�	�(B?<G<64?��E<G8E<4T�B9� G;8��B@@<FF<BATF�*8:H?4E�*8CBEGF	� 6	�+H5R6;4CG8EF� �	�B9��;4CG8EF� S�	�
Commitments$ 4A7� *8DH<E8@8AGF� �E<F<A:� 9EB@� G;8� �668FF<BA� &8:BG<4G<BAFT� B9� G;8� �B@@<FF<BATF�
Monitoring$ Reports.$ d.$ SubR6;4CG8EF� S�	� (B?<G<64?� �E<G8E<4T� B9� G;8� �B@CBF<G8
+GE4G8:L� (4C8EFT� �;4CG8EF�
S(EB:E8FF�5L�G;8�64A7<74G8�6BHAGE<8F� <A�@88G<A:�G;8�@8@58EF;<C�6E<G8E<4T� �Hntil$2002)$and$subRchapters$
B.1.,$B.2.$and$C.1.$of$the$2003$Strategy$Paper.$e.$Some$elements$of$the$Comprehensive$Monitoring$Report$
on$the$preparedness$of$the$ten$acceding$countries$for$EU$membership.$f.$SubR6;4CG8EF�S(B?<G<64?��E<G8E<4�
of$ the$ Accession$ PaEGA8EF;<CFT	� !A� G;8� �B@CE8;8AF<I8� %BA<GBE<A:� *8CBEGF� BA� �668FF<BA� �BHAGE<8FT�
(E8C4E4G<BA�9BE�%8@58EF;<C��<FFH8F�E8?4G87�GB�G;8�Q*H?8�B9�$4JR�8A7�:B4?F�4E8�477E8FF87�O$often$without$
58<A:�<78AG<9<87�4F�Q*H?8�B9�$4J�<FFH8FR�J<G;<A�+86G<BA���B9��;4CG8E�S�	��Bmmitments$and$Requirements$
�E<F<A:� 9EB@�G;8��668FF<BA�&8:BG<4G<BAFT�� 477E8FF<A:� 4� F8G�B9� 9<I8� <FFH8F�� �	��7@<A<FGE4G<I8�4A7�"H7<6<4?�
Capacity,$2.$Public$Administration,$3.$Judicial$Capacity,$4.$AntiR$corruption$Measures$and$5.$Translation$
of$the$acquis$into$the$language$of$the$candidate$country.$The$general$structure$of$most$of$the$Composite$
Papers$and$Strategy$Papers$is$more$or$less$the$same.$$$
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service$ in$ a$ third. 6 $Meanwhile,$ the$ dayRtoRday$ but$ crucial$ needs$ for$ systemic$

improvement$(say$curbing$the$political$manipulation$of$the$justice$system)$receive$little$

political$ attention.$ Also,$ explanations$ are$ not$ provided$ as$ to$ why$ some$ issues$ are$

included$and$others$are$not.$If$sustainability$calls$for$assessment$over$time,$G;8�QFC86<4?�

GE84G@8AGR�B9�G;8�Q*H?8�B9�$4JR�@4L�58�CEB5?8@4G<6.$

Finally,$ it$ would$ be$ unfair$ to$ state$ that,$ at$ least$ for$ the$ latest$ country$ reports,$ the$

Q78@B6E4G<6� *H?8� B9� $4JR� 4FF8FF@8AG� ?46>F� FC86<9<6<GL	� !A7887� @H6;� <F� :8A8E4??L�

discussed$under$each$of$five$elements:$$

� free$and$fair$electionsj$$

� the$ functioning$ of$ the$ legislature,$ including:$ the$ legislative$ activity$ and$

institutional$ capacity$ of$ the$ Parliament,$ its$ representativeness$ (women,$

Albanians$ in$ the$ former$ Yugoslav$ Republic$ of$ Macedonia),$ openness$ (civil$

society$hearings),$rights$and$the$protection$of$the$oppositionj$

� the$functioning$of$the$Executive,$including:$the$relations$within$coalitions$or$the$

implementation$of$decentralisation$laws,$as$well$as$administrative$capacity,$and$

the$recruitment$or$promotion$in$the$civil$services$and$police$forcesj$

� the$ functioning$ of$ the$ judiciary,$ including:$ judgments$ on$ the$ independence,$

professionalism$and$effectiveness$of$the$judicial$systemj$

� and$ the$ fight$ against$ corruption,$ including:$ activities$ of$ the$ criminal$ courts,$

actual$investigations$and$arrests,$and$the$caseRlaw$on$corruption.$

,;8E8� <F� C?8AGL� G;4G� 6BA68EAF� G;8� Q*H?8� B9� $4JR� ;8E8�� 5HG� ?<GG?8� 45BHG� G;8� 46GH4?� BE�

potential$ impact$of$the$changes$observed$over$time,$e.g.$ the$kind$of$sustainability$that$
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6$$ �-� E89BE@� 899BEGF� <A� �4FG8EA� �HEBC8� GBB>� BA� 4� S9?4IBHERofRtheR@BAG;T�� 46G<A:� 466BE7<A:� GB� G;8�
prevailing$membeE�FG4G8FT�6BA68EAF�4G�4�:<I8A�@B@8AG	��BE�<AFG4A68��HA78E�G;8��HFGE<4A�CE8F<78A6L��G;8�
farRright$government$pushed$for$an$immigrationRE8?4G87�Q*H?8�B9�$4JR�9BE�4??�B9�G;8�6BHAGE<8F�<A�?<A8�9BE�
enlargementj$the$paedophilia$scandal$in$Belgium$led$to$a$drive$within$accession$countries$against$people$
trafficking$for$sexual$purposes$and$pornography,$and$after$September$11,$all$of$the$acceding$countries$had$
to$pass$a$raft$of$antiRterrorism$measures.$Meanwhile,$most$of$the$problems$facing$individuals$within$the$
ac68FF<BA�6BHAGE<8F�J<G;�E8:4E7F�GB�G;8�Q*H?8�B9�$4JR�J8E8�ABG�58<A:�;<:;?<:;G87	��B8E��%BA<64�78A��4A7�
William$Wallace$(2000),$"Justice$and$Home$Affairs",$in$Wallace$H.$and$W.$Wallace$(eds.),$PolicyFMaking$
in$the$European$Union,$Fourth$edition,$Oxford$University$Press,$Oxford,$pp.$504,$516.$
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concerns$us.$Krygier$refers$to$this$kind$of$4CCEB46;�4F�Q4A4GB@<64?R�<A�G;4G�<G�CEBI<78F�

lists$ of$ the$ characteristics$ of$ laws$ and$ institutions$ supposed$ to$ be$ necessary,$ if$ not$

FH99<6<8AG�� 9BE� G;8� Q*H?8� B9� $4JR� GB� 8K<FG	� ,;<F� <F� G;8� FG4EG<A:� CB<AG� B9� BHE�

recommendation$for$change:$the$idea$that$somehow$these$elements$are$deemed$to$add$

HC�GB�G;8�Q*H?8�B9�$4JR�BI8E?BB>F�<GF�BE:4A<6�4A7�7LA4@<6�6;4E46G8E��#EL:<8E��
����	��F�

a$result,$and$coming$back$to$the$assessmentRaccession$nexus,$countries$may$well$be$able$

to$infer$from$these$Progress$Reports$what$changes$are$judged$positive$or$negative$(that$

is$whether$ changes$move$ in$ the$ right$ direction),$ but$ the$ reports$ neither$ tell$ us$what$

changes$make$more$of$a$difference$than$others$nor$how$much$difference$they$make$on$

the$road$to$accession.$$

3.# The#pitfalls#of#�����
%��#�������
��$�������
��������������?focussed,#

State?centric,#means?based$

As$a$matter$of$ fact,$ this$ line$of$ criticism$ is$all$ the$more$ relevant$when$we$observe$ the$

Q*H?8�B9�$4JR�CEB@BG<BA�JBE?7��G;8�Q4FF<FG4A68R�F<78�B9�G;8�GE<4A:?8�	�'A?L�4�FH5F8G�B9�

G;8�<FFH8F�E4<F87�<A�G;8��-TF�4FF8FF@8AG�E8CBEGF�7<F6HFF87�45BI8�4E8�46GH4??L�Q46G<BA45?8R�

O$e.g.$the$object$of$on$the$ground$action$comparable$with$that$conducted$by$actors$other$

G;4A�G;8��-	�!A�477<G<BA�� G;8�I4FG�@4=BE<GL�B9�FH6;�Q*H?8�B9�$4JR�CEB@BG<BA�7B8F�ABG�

follow$an$analytic$definition$at$all,$but$even$more$narrowly$elucidates$the$ institutional$

characteristics$necessary$for$a$given$country$to$demonstrate$in$order$to$be$deemed$able$

GB�HC;B?7�4�@B78EA�?8:4?�BE78E	�!A�<GF�E8?H6G4A68�GB�6BA68CGH4?<F8�G;8�Q*H?8�B9�$4JR��G;8�

EU$ has$de$ facto$ chosen$ this$ style$ of$ descriptionRbased$ rather$ than$ analyticallyRbased$

definition$O$but$so$have$G;8�'�����/BE?7��4A>��-A<G87�+G4G8F��4A7�@BFG�Q*H?8�B9�$4JR�

reform$practitioners$for$the$past$two$decades$(see$inter$Stephen$Golub,$2003).$In$sum,$

we$see:$

� A$focus$on$institutions$RR$most$broadly$(as$with$the$assessment$reports)$on$State$

institutions,$however,$in$terms$of$practice$the$focus$is$on$the$functioning$of$the$

justice$system,$and$even$more$specifically$on$the$criminal$justice$system.$7$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7$$ The$World$Bank$tends$to$focus$on$commercial$law,$while$the$US$does$a$great$deal$of$intellectual$
property$ rights$ and$ other$ commercial$ law$ reforms$ as$ well,$ though$ it$ has$ been$ moving$ towards$ laws$
focussing$on$corruption$in$recent$years.$



�����������������%��#���������
�$�
�
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� A$focus$largely$determined$by$the$legal$profession,$as$represeAG87�5L�4�A4G<BATF�

jurists,$ top$ legal$ officials,$ attorneys,$ and$ by$ foreign$ consultants$ and$ donor$

personnel$O$or$in$our$case,$EU$experts.$

� �� G8A78A6L� GB� 789<A8� G;8� ?8:4?� FLFG8@TF� CEB5?8@F� 4A7� 6HE8F� ?8:4?<FG<64??L� <A�

terms$of$ courts,$prosecutors,$ contracts,$ law$reform,$and$other$ institutions$and$

processes$in$which$lawyers$play$central$roles.$$

�F�4� E8FH?G�� 9HA7<A:�4A7� G;8�@84FHE8@8AG�B9� <GF� Q<@C46GR� <F� 6;4AA8??87� <AGB�4�7<FG<A6G�

array$ of$ activities,$ including:$ courthouse$ construction$ and$ repairj$ the$ purchase$ of$

furniture,$ computers,$ and$ other$ equipment$ and$ materialsj$ drafting$ new$ laws$ and$

regulationsj$ training$ judges,$ lawyers,$ and$ other$ legal$ personnelj$ establishing$

management$ and$ administration$ systems$ for$ judiciariesj$ the$ support$ for$ judicial$ and$

other$ training/management$ institutesj$ building$ up$ bar$ associationsj$ and$ the$

international$exchanges$for$judges,$court$administrators,$and$lawyers.8$

To$illustrate$the$drawbacks$of$this$approach,$consider$the$following$thought$experiment.$

A$scholar$analysing$numerous$EU$strategy$papers$writes$that$the$EU$generally$calls$for$

G;8�6E84G<BA�B9�=H7<6<4E<8F�G;4G�4E8�Q<A78C8A78AG��J8??Rstaffed$and$well$trained,$well$paid,$

efficient,$respected,$and$accessible$to$people.$The$selfRgovernance$of$the$judiciary$should$

be$real,$including$the$nonRinterference$of$the$other$branches$of$power$in:$the$training$of$

judges$by$a$special$Judicial$Institute,$the$functioning$of$their$selfRgoverning$bodies,$their$

=H7<6<4?�4CCB<AG@8AGF��4F�J8??�4F�G;8�JBE><A:F�B9�G;8�6BHEGF	R9$What$if$these$apparently$

reasonable$ criteria$ were$ applied$ to$ the$ United$ States$ Court$ of$ Appeals$ for$ the$ Ninth$

�<E6H<G�� G;8� 6BHAGELTF� ?4E:8FG� 6BHEG� B9� 4CC84?F��  8E8� <F� 4� 6BHEG� G;4G� <F� AB@<A4??L�

independent,$ however,$ judicial$ appointments$ are$ known$ to$ be$ heavily$ political,$ with$

reporters$tending$to$read$political$party$ideologies$into$many$of$the$more$controversial$

decisions.$The$judges$receive$only$occasional$and$often$irrelevant$continuing$education.$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8$$ �B?H5�� +	� �
������ Q�8LBA7� *H?8� B9� $4J� 'EG;B7BKL�� ,;8� $8:4?� �@CBJ8E@8AG� �?G8EA4G<I8R�
Carnegie$ Endowment$ Working$ Papers,$ No.$ 41,$ Carnegie$ Endowment$ for$ International$ Peace,$
Washington,$D.$C.,$pp.$8R9.$
9$$ Kochenov,$ p.$ 20.$ For$ example,$ in$ trying$ to$ lay$ out$more$ robust$ guidelines$ for$ judging$ judicial$
E89BE@�� G;8��-TF�
��
�+GE4G8:L�(4C8E� �C	�����786<787�GB�4FF8FF�6BHAGE<8FT�CEB:E8FF� <A�����7BCG<A:�54F<6�
legislation,$2)$Strengthening$the$human$resources$of$ the$ judiciary,$3)$ Improving$working$conditions,$4)$
Introducing$mechanisms$of$dueR8A9BE68@8AG�B9� 6BHEG�786<F<BAF����� !@CEBI<A:�6<G<M8AFT�4668FF� GB� =HFG<68�
and$5)$Tackling$the$problem$of$backlogs.$
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They$ are$ paid$ lower$ salaries$ than$ most$ of$ their$ law$ clerks$ will$ receive$ in$ their$ next$

corporate$law$job.$Backlogs$are$immense,$and$justice$is$exceedingly$slow$in$comparison$

to$ other$ appeals$ courts.$ In$ short,$ it$ is$ fair$ to$ say$ that$ the$ Ninth$ Circuit$ of$ the$ U.S.$

Appeals$Court$ is$quite$ flawed,$and$would$never$be$upheld$as$ the$Platonic$ ideal$of$ the$

Q*H?8�B9�$4JR	�08G�FB@8;BJ��<G�JBH?7�C4FF�G;8��-�G8FG	�/;L���864HF8��4G�G;8�8A7�B9�G;8�

74L�� G;8� �BHEG� 78?<I8EF� J;4G�@BFG� C4EG<8F� J<??� 4668CG� 4F� Q=HFG<68R� 8I8A� <9� G;8� FC86<9<6�

outcome$is$not$in$their$favour.$

Which$leads$us$to$summarise$the$pitfalls$of$the$anatomical$approach$along$three$lines:$

its$ institutional$ focus,$ its$ StateRcentrism$ and$ ultimately$ its$ attention$ to$means$ rather$

than$ends.$

M *Scope:*LegalMinstitutional*focus*

�A4GB@<64?�4CCEB46;8F�;4I8�A4EEBJ87�G;8�F6BC8�9BE�Q*H?8�B9�$4JR�4FF8FF@8At$as$well$as$

reform,$ by$ focussing$ on$ the$ flaws$ within$ the$ traditional$ institutions$ of$ justice$ O$ the$

6BHEGF��CB?<68��CE<FBAF�� ?4JF��4A7� ?4JL8EF	� BJ8I8E��@4AL�Q*H?8�B9�$4JR�CEB5?8@F�4E8�

not$located$primarily$within$these$legal$bodies,$but$are$found$within$a$6BHAGELTF�5EB478E�

web$of$relationships$that$exist$between$its$multiple$power$centres,$as$will$be$discussed$

below.$ And$ even$ while$ the$ EU$ Commission$ assessment$ partially$ recognises$ this$ fact,$

they$do$so$by$providing$an$institutional$anatomy$of$the$State$itself.$

There$are$good$reasons$why$the$EU$focuses$on$these$institutions$O$where$after$all,$the$

EU$maintains$ a$ comparative$ advantage$ and$ where$ it$ may$ have$ the$ most$ leverage$ to$

effect$change.$Moreover,$a$great$deal$can$certainly$be$achieved$by$analysing$the$drivers$

for$compliance$with$rules$by$institutions.$10$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10$$ There$ are$ ample$ empirical$ studies$ of$ the$ variables$ in$ achieving$ compliance$ with$ laws$ and$
constitutions.$One$line$of$research$is$on$the$nature$of$ institutions:$see:$Scott,$W.$R.$(1996),$ Institutions$
and$Organisations,$Sage$Publications,$London,$and$North,$D.$(1990),$Institutions,$Institutional$Change,$
and$Economic$Performance,$Cambridge$University$Press,$Cambridge.$Another$ line$of$ research$ is$more$
empiricalj$for$leads,$see:$Galligan,$D.J.$(2007),$Law$in$Modern$Society,$Oxford$Univeristy$Press,$Oxford,$
especially$ Chapters$ 15,$ 16,$ 17j$ and$ in$ Galligan$ and$ M.$ Kurkchiyan$ (eds.)$ (2003),$ Law$ and$ Informal$
Practice:$The$PostFCommunist$Experience,$Oxford$University$Press,$Oxford.$See$also$Sannerholm,$R.$Z.$
(2012),$Rule$ of$ Law$after$War$and$Crisis:$ Ideologies,$Norms$and$Methods,$ Intersentia,$ Cambridge$O$
Antwerp$O$Portland.$
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However,$our$argument$is$that$formal$institutional$design$should$not$be$the$bottom$line$

B9�Q*H?8�B9�$4JR�4FF8FF@8AG�4A7�E89BE@	�!A�C4EG<6H?4E��BA8�B9�G;8�@4<A�6BAF8DH8A68F�B9�

the$ current$ approach$ is$ legalFinstitutional$ mimetismR$ e.g.$ the$ failure$ to$ distinguish$

clearly$ between$ the$ institutional$ reforms$ necessaEL� 9BE� 5H<?7<A:� G;8� Q*H?8� B9� $4JR� <A�

general,$ and$ those$ related$ to$ legislative$ approximation$ to$ the$ EU$ (i.e.$ preferring$ one$

bankruptcy$law$over$another$simply$because$the$former$aligns$with$the$acquis,$despite$

5BG;�58<A:�8DH4??L�I4?<7�9BE�4�Q*H?8�B9�$4JRRbased$State).$This$tendency$has$resulted$in$

the$proliferation$of$laws$that$track$EU$legal$developments,$which$are$changed,$and$then$

reRchanged$at$short$intervals,$and$in$general$produce$legislation$of$poor$quality$leading$

to$legal$uncertainty,$thus$undermin<A:�BA8�B9�G;8�>8L�:B4?F�B9�Q*H?8�B9�$4JR�E89BE@	�$

M Actors:*EU*and*StateMcentric*

Such$an$ institutional$ focus$ in$ turn$has$an$ impact$on$what$actors$are$privileged$by$ the$

�-� <A� <GF� 4FF8FF@8AG� 4A7� <AG8EI8AG<BAF	� ,B� FG4EG� J<G;�� Q*H?8� B9� $4JR� CEB@BG<BA� <A�

general$suffers$from$a$reliance$on$foreign$expertise,$initiative,$and$models,$particularly$

those$ originating$ in$ industrialised$ societies.$ Specifically$ in$ the$ case$ of$ EU$ accession,$

�EHFF8?FT�8KC8EGF�GBB�B9G8A�4E8�788@87�GB�58�G;8�S:H4E7<4AF�B9�G;8�E<:;G�J4LT��<A<Giators$of$

various$incentives$based$on$socialisation$strategies$that$will$find$a$more$or$less$receptive$

E8FCBAF8� <A�G;8�QG4E:8G�6BHAGELR	�%BE8BI8E��8I8A�J;8A��-�4FF8FF@8AG�F<@C?L�6BAF<FGF�

in$ noting$ and/or$ empowering$ national$ reformers,$ these$ tend$ to$ be$ found$ within$ the$

State$apparatus.$Where$ civil$ society$ engagement$occurs,$ it$ is$usually$used$as$a$means$

toward$ the$ end$ of$ a$ State$ institutional$ development:$ consulting$ nonRgovernmental$

organisations$ (NGOs)$ on$ how$ to$ reform$ the$ (narrowly$ defined)$ legal$ system,$ and$

funding$ them$ as$ vehicles$ for$ advocating$ reform.$ Proactive$ society$ actors$ are$ seldom$

asked$ to$ frame$ assessments$ and$ action$ from$ their$ own$ standpoint,$ even$ if$ ultimately$

they$may$best$represent$citizens$as$the$ultimate$�
�����
% ����B9�G;8�Q*H?8�B9�$4JR	$

M Target:*A*focus*on*means*rather*than*ends*

These$ two$ biases$ in$ turn$ stem$ from$ one$ main$ fundamental$ flaw$ of$ anatomical$

institutionRbased$approaches,$namely$their$focus$on$means$rather$than$the$ends$served$

5L� G;8� Q*H?8� B9� $4JR	� !A� BG;8E� JBE7F�� G;8F8� 4CCEB46;8s$ simply$ limit$ the$ conceptual$

FC468� 9BE� GE84G<A:�Q*H?8�B9�$4JR�E89BE@�9BE�J;4G� <G� <F�� G;8�6BE8�@86;4A<F@�477E8FF<A:�
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socioRpolitical$conflict$beyond$the$implementation$of$formal$democratic$representations.$

InstitutionRcentred$assessments$usually$fail$to$consider$why$the$judicial,$penal,$and$law$

enforcement$systems$are$in$their$degraded$states,$who$benefits,$and$what$must$be$done$

45BHG�<G	�/;<?8�FB@8�Q*H?8�B9�$4JR�CEB5?8@F�@4L�<A7887�E8FH?G�9EB@�4�?46>�B9�GE4<A<A:�

or$ resources,$most$are$at$ the$ root$about$politics,$ society$ and$ the$ relationship$between$

them.$$

As$a$ result,$ from$assessment$and$ implementation$ standpoints,$ institutional$modelling$

fails$the$basic$test$of$strategy:$is$the$country$in$question$matching$resources$to$ends,$and$

how$ can$ the$ EU$ best$ help$ it$ to$ do$ so?$ An$ approach$ that$ simply$ looks$ at$ each$ legal$

institution$ or$ law,$ compares$ it$ to$ its$ Western$ counterpart,$ and$ tries$ to$ create$

Q<@CEBI8@8AGFR�4<@87�4G�6BAI8E:8A68��7B8F�ABG�6BAF<78E�G;8�FGE8A:G;F�4A7�J84>A8FF8F�

of$ local$ reformers.$ It$ limits$ interventions$ to$ specific$methods$ like$ developmental$ aid,$

and$ technical$ assistance$ to$ institutions,$ downplaying$ other$ methods$ of$ catalysing$

change.$Nor$does$it$take$into$account$available$domestic$resources,$above$all$the$internal$

reformers$ and$ their$ understanding$ of$ the$ actual$ problems$ on$ the$ ground$ and$ the$

sources$ of$ resistance$ to$ reform,$ with$ which$ they$ are$ most$ familiar.$ It$ tends$ to$ treat$

reform$as$apolitical,$without$considering$the$ways$ in$which$vested$ interests$may$make$

reforming$one$institution$more$difficult$than$another.$And$it$lacks$a$sense$of$punctuated$

time,$ treating$ all$ eras$ alike,$ rather$ than$ recognising$ that$ there$ are$ windows$ of$

opportunity$and$moments$of$political$and$social$change$in$which$reform$is$more$likely$

to$take$root.$$

Here$ then$ is$ the$core$of$our$argument.$ InstitutionRbased,$anatomical$definitions$ focus$

on$ concrete$ or$ hard$ institutional$ characteristics$ that$ are$ often$ epiphenomenal.$ They$

overlook$the$key$actors$in$this$game:$citizens.$They$are$about$means$rather$than$ends.$

By$ relying$ on$ them$ exclusively,$ the$ EU$ inadvertently$ draws$ attention$ away$ from$ the$

@4<A�<@C87<@8AGF�GB�G;8�Q*H?8�B9�$4JR�<A�G;8�6BHAGE<8F�6BA68EA87��G;HF�7BJA:E47<A:�

the$credibility$of$its$Progress$Report,$and$on$the$action$front$diverting$attention,$money,$

and$resources$from$the$actual$problems$the$EU$is$trying$to$solve.$$
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4.# ���������������#���������� $�
����������������
����!������������������

	���#���������� $���������������������#

These$criticisms$are$not$new$and$have$been$articulated$ for$some$time$by$analysts$and$

scholars$<A�G;8�Q*H?8�B9�$4JR�6B@@HA<GL�4EBHA7�G;8�JBE?7�4F�J8??�4F�O$at$least$to$some$

extent$O$ institutional$actors$ like$ the$Council$ of$Europe,$ the$European$Parliament$and$

the$World$Bank.11$,;8L�4E8�ABJ�6B4?8F6<A:�<A�J;4G�J8�E898E�GB�4F�G;8�QF86BA7Rgeneration$

B9�S*H?8�B9�$4JT�E89BE@R�:EBHA787�BA�4�7<998E8AG�FGL?8�B9�789<A<G<BA�O$a$definition$based$

BA�G;8�8A7F�F8EI87�5L�G;8�Q*H?8�B9�$4JR�4F�?BA:�4EG<6H?4G87�5L�CB?<G<64?�C;<?BFBC;8EF.$$

The$EU$ is$ clearly$part$of$ this$ general$ trend.$ It$has$been$groping$ towards$ this$ secondR

generation,$endsRbased$approach$in$recent$years$O$and$for$good$reasons.$An$endsRbased$

approach$ would$ be$ much$ more$ congenial$ to$ a$ long$ term$ sustainability$ assessment$

beyond$accession$than$the$institutional$definitions$it$currently$employs.$It$would$make$

<G�84F<8E�GB�9B6HF�BA�G;8�E84?�:B4?F�G;4G�7E<I8�G;8��-�<A�<GF�6B@@<G@8AG�GB�G;8�Q*H?8�B9�

$4JR� <A�CBG8AG<4??L�46687<A:�+G4G8F	� !G�JBH?7�4?FB�8A45?8��-�46GBEF� GB� G;<A>�6E84G<I8?L�

about$how$to$achieve$these$goals$in$a$sustainable$way,$opening$up$the$conceptual$space$

GB� 8K4@<A8� G;8� 6H?GHE4?� 4A7�CB?<G<64?� <@C87<@8AGF� GB� Q*H?8�B9� $4JR�8AGE8A6;@8AG	� !A�

F;BEG��<G�9<GF�J<G;�G;8��-TF�?BA:�FG4G87�<AG8AG<BAF�GB�Q?BB>�4G�G;8�J4L�78@B6E46L�9HA6G<BAF�

in$practice,$ instead$of$ relying$upon$ formal$descriptions$of$ the$politica?� <AFG<GHG<BAFR� GB�

guide$its$programmes.12$$

Thus,$ the$ EU$ needs$ an$ endsR54F87� 789<A<G<BA� B9� G;8� Q*H?8� B9� $4JR� G;4G� <F� 5BG;�@BE8�

general$ and$more$ operational$ than$ the$ prevailing$ approach$while$ in$ keeping$ with$ its$

current$practice.$Indeed,$while$the$political$criteria,$as$disaggregated$in$the$assessment$

E8CBEGF� 4F� G;8L� FG4A7�� 7B� ABG� 6?84E?L� ?4L� BHG� Q8A7FR� <A� 4A� <AG8:E4G87�@4AA8E�� I4E<BHF�

ends$are$implied$in$the$texts$which$we$need$to$reflect$upon.$$

And$yet,$we$are$faced$with$a$dilemma.$Stating$that$we$need$to$move$towards$an$endsR

based$ approach$ is$ a$more$ complicated$ proposition$ in$ the$ context$ of$ EU$ enlargement$

G;4A� <A�BG;8E� F8GG<A:F� 9BE� Q*H?8�B9�$4J�CEB@BG<BAR	�/;L���864HF8� <A� G;8� ?4GG8E�64F8F��

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11$$ See$for$instance$the$Global$Justice$Project$and$the$work$of$the$European$Parliament$on$the$State$
and$Prospects$of$Administrative$Law.$
12$$ European$Union$Composite$Paper,$(1998),$p.$3.$$
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greater$ ambition,$ as$ long$ as$ it$ is$ translated$ on$ the$ ground$ through$ contextual$

intelligence,$seems$like$a$good$idea.$In$the$EU,$such$greater$ambition$raises$a$separate$

question:$what$does$an$endsRbased$approach$(if$applied$for$both$assessment$and$action)$

do$to$the$threshold$for$enlargement$or$the$likelihood$of$enlargement,$which$is$after$all$

an$ allRorRABG;<A:� CEBCBF<G<BA��  BJ� 64A� Q8A7FR� 6BAFG<GHG8� 4A� 46GH4?� 4A7� BC8E4G<BA4?�

QG8FGR� 9BE� 8A?4E:8@8AG�� �A7�@BFG� <@CBEG4AG?L�� <F� G;8E8� ABG� 4� E<F>� G;4G� FH6;� 4A� 8A7FR

based$approach$may$be$captured$or$used$as$a$pretext$to$stall$enlargement?$This$is$what$

J8�64??�G;8�Q*H?8�B9�$4JR�7<?8@@4�<A�G;8�6BAG8KG�B9��-�8A?4E:8@8AG��G;8E8�<F�G;8�A887�GB�

reconcile$ two$ contradictory$pulls$when$moving$ towards$ an$ endsRbased$ approach$ as$ is$

discussed$in$the$next$two$parts$of$this$paper:$

1. Dilemma$ (1):$ The$ idea$ that$ in$ the$ long$ run,$ sustainable$ entrenchment$ of$ the$

Q*H?8� B9� $4JR� <F� 9HA74@8AG4??L� 45BHG� G;8� E8?4G<BAF;<C� 58GJ88A� G;8� +G4G8� 4A7�

society,$and$therefore$cannot$be$about$traditional$ justice$institutions$alonej$an$

idea$that$is$terribly$ambitious.$It$calls$for$an$endsRbased$approach$to$assessing$

G;8� Q*H?8� B9� $4JR� 4A7� G;8E89BE8� 4� @BE8� intrusive$ assessment$ on$ the$ part$ of$

actors$like$the$EU.$$

2. Dilemma$(2):$The$recognition$that$this$move$also$calls$for$humility,$and$that$if$

an$endsRbased$approach$is$to$be$sustained$over$time$and$beyond$enlargement$it$

A887F�GB�58�6BAF<FG8AG�J<G;�J;4G8I8E�FH6;�Q8A7FR�@4L�58�<A�G;8��-�6BAG8KG��4A�

assessment$that$is$internally$contested$and$in$constant$flux.$It$would$be$unfair$

within$ this$ context,$ to$ use$ a$ more$ ambitious$ approach$ to$ Q*H?8� B9� $4JR�

assessment$ in$ order$ to$ stall$ enlargement.$ This$ calls$ for$ greater$ restraint$ and$

tentativeness$on$the$part$of$the$EU.$
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the*need*for*�$�1endsM��)��2��&&(%����*%��))�)) $���$��&(omoting*the*

1�+"��%����,2*

The$meansRbased$bias$stems$in$part$from$the$widespread$tendency$to$attribute$causality$

to$factors$that$operate$as$triggers$P$factors$that$are$temporally$proximate$to$outcomes$

of$ relatively$ minor$ significance$P$ G;HF� <:ABE<A:� S788C8ET� 4A7� @BE8� ?BA:Rterm$ causes.$

/;8G;8E�J8�HF8�G;8�8?HF<I8�6BA68CG�B9�S89986G<I8A8FFT�BE�G;8�@BE8�A8HGE4?�S<@C46GT��Q*H?8�

B9� $4JR� 4FF8FF@8AG� A887F� GB� 8A6B@C4FF� ABG� BA?L� 46GH4?� 9BE@4?� E89BE@F�� 5HG� 4?FB� G;8�

behaviour$ and$ even$ the$ unintended$ changes$ within$ the$ target$ country.$ The$ overall$

thrust$of$our$argument$ is$ that$ the$standard$package$of$expected$changes$ in$candidate$

countries$may$be$far$too$circumscribed$to$address$the$real$problems$faced$by$countries$

in$transition,$particularly$those$recovering$from$war,$such$as$in$the$Western$Balkans.$In$

6BHAGE<8F�C?4:H87�5L�Q8KGE4R=H7<6<4?�FB?HG<BAFR�9BE�@4AL�CEB5?8@F�P$from$kidnapping$to$

bribery$Pthe$impact$of$rewriting$laws,$or$creating$a$more$efficient$and$less$corrupt$court$

system,$ is$ likely$ to$ be$ rather$ negligible$ when$ few$ cases$ ever$ make$ it$ to$ court.$ The$

B5=86G<I8�@HFG�58�:E84G8E��GB�E8<AFG4G8�6<G<M8AFT�94<G;�<A�G;8�+G4G8�4F�4�6BA9?<6GRresolution$

and$problemRsolving$mechanism$rather$than$a$tool$for$vigilante$justice.$$

This$may$entail$institutional$reform,$of$course$O$but$sights$must$be$set$and$articulated$

to$the$public$more$broadly.$In$order$to$fulfil$this$mission,$the$said$State$must$be$bound$

4A7�F88A�GB�58�5BHA7�5L�G;8�Q*H?8�B9�$4JR�<A�G;8�8L8F�B9� <GF�6<G<M8AF	� 8E8�G;8�68AGE4?�

DH8FG<BAF�45BHG�G;8�Q*H?8�B9�$4JR�4E8�sociological$and$political$rather$than$only$ legal.$

+;BEG�B9�4�SFB6<B?B:L�B9�G;8�Q*H?8�B9�$4JRT��4�FB6<4?�F6<8A68�G;4G�7B8F�ABG�L8G�DH<G8�8K<FG�

(Krygier,$2009),$we$can$at$ least$begin$by$mapping$out$ the$scope$of$ the$ issues$at$stake$

and$the$range$of$targets$for$change,$whether$such$change$is$the$result$of$policy$reform$or$

other$factors.$

1.# ����������� ��������������"#

'A8� @4=BE� 4FFH@CG<BA� EHAA<A:� G;EBH:;� 5BG;� 4FF8FF@8AGF� 4A7� G;8� Q*H?8� B9� $4JR�

CEB@BG<BA�899BEGF�<F�G;4G��J;4G�6BHAGE<8F�A887�45BI8�4??�<A�BE78E�GB�8FG45?<F;�G;8�Q*H?8�B9�



 

24 
 

$4JR�4E8�:BB7�?4JF	13$Laws$shape$incentives$for$society,$and$by$shaping$incentives,$they$

affect$ the$ behaviour$ of$ citizens,$ businesses,$ and$ the$ members$ of$ government. 14$

According$to$the$ legal$ theory$of$change,$when$new$and$improved$laws$are$ introduced,$

G;8L�6;4A:8�G;8�EH?8F�B9�G;8�:4@8��6E84G<A:�A8J�J4LF�B9�46G<A:�G;4G�FHCCBEG�4�Q*H?8�B9�

$4JR� +G4G8	� � �F� 4� E8FH?G�� 4� :E84G� 784?� B9� Q*H?8� B9� $4JR� E89BE@� GB� 74G8� <A� 64A7<74G8�

countries$ and$ elsewhere$ has$ focussed$ changes$ upon$ the$ laws$ and$ constitutions$

themselves,$usually$with$outside$technical$assistance.$

Under$ this$ philosophy,$ the$ EU$ has$ been$ the$ catalyst$ for$massive$ legal$ reform$ across$

Eastern$ Europej$ reform$ encouraged$ first$ and$ foremost$ in$ its$ yearly$ Progress$ Reports$

both$ on$ the$ political$ criteria$ and$ the$ acquis$ sections.$ Some$ of$ these$ new$ laws$ are$

essential$ for$ the$ functioning$ of$modern$States.$ Yet$ laws$ can$ always$be$ improved,$ and$

new$ laws$ can$ always$ be$ added.$However,$ it$ is$ difficult$ to$ distinguish$between$ serious$

legal$ reform$ and$ legislative$ window$ dressing.$ Indeed,$ new$ laws$ are$ also$ frequently$

amended$due$to$ the$deficiencies$ in$ their$ initial$drafting.$As$a$result,$countries$such$as$

Albania$may$have$ some$of$ the$most$modern$ and$ complete$ legal$ codes$ in$Europe,$but$

they$face$significant$problems$due$to$the$proliferation$of$new$laws$which$have$created$

uncertainty$for$the$business$community$and$the$citizenry$at$large.$

!A7887� <A� G;<F� 64F8�� G;8� �-TF� FGE8FF� BA� 46GH4?� ?4JF�@4L� ;4I8� 6reated$ the$ paradoxical$

F<GH4G<BA� B9� HA78E@<A<A:� BA8� @4<A� 9HA6G<BA� B9� G;8� Q*H?8� B9� $4JR�� A4@8?L� G;4G� B9�

CEBI<7<A:� ?8:4?� 68EG4<AGL� 5L� 9E4@<A:� G;8� 46GBEFT� @HGH4?� 8KC86G4G<BAF� 4?BA:� EBHG<A<F87�

procedures.$Unfortunately,$this$EU$bias$is$further$exacerbated$by$the$way$most$SouthR

�4FG� �HEBC84A� 6BHAGE<8F� G;8@F8?I8F� HA78EFG4A7� G;8� Q*H?8� B9� $4JR	� !A� G;8<E� CBFGR

communist$ guise,$ they$ have$ embraced$ with$ a$ vengeance$ that$ part$ of$ the$ continental$

European$tradition$of$law$in$which$protection$against$absolutism$has$to$be$provided$by$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13$$ �;4AA8??�� /	� �
����� Q$8FFBAF� ABG� $84EA87�� (EB5?8@F� J<G;� /8FG8EA� �<7� 9BE� $4J� *89BE@R��
Carnegie$Papers,$No.$57,$Carnegie$Endowment$for$International$Peace,$Washington.$We$are$grateful$to$
Aleksandra$Rabrenovic$for$her$input$on$this$section.$
14$$ %8EEL@4A��"	� 	� ������� Q�B@C4E4G<I8�$4J�4A7�+B6<4?��;4A:8��'A� G;8�'E<:<AF��+GL?8���86?<A8���
Revival$of$ the$Law$and$DeI8?BC@8AG�%BI8@8AGR��The$American$Journal$of$Comparative$Law$Vol.$25,$
No.$ 3,$ American$ Society$ of$ Comparative$ Law,$ pp.$ 457R491j$ Trubek,$ D.M.,$ and$ M.$ Galanter$ (1974),$
Q+6;B?4EF� <A�+8?9REstrangement:$Some$Reflections$on$the$Crisis$ in$Law$and$Development$Studies$ in$ the$
-A<G87�+G4G8FR��Wisconsin$Law$Review,$Law$School$of$the$University$of$Wisconsin,$Madison,$No.$4,$pp$
1062R1102.$
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the$courts$rather$than$the$Parliaments,$and$where$it$is$often$assumed$that$something$is$

not$allowed$if$it$is$not$explicitly$provided$by$law.15$$

In$the$same$vein,$the$first$thoughts$(if$any)$about$implementation$very$often$come$only$

when$the$ law$ is$passed.$Civil$ servants$ focus$ their$energy$on$making$sure$ that$a$ law$ is$

passed,$rather$ than$on$ensuring$ that$ it$will$be$properly$and$successfully$applied.$"The$

practice$show$that$this$stage$is$extremely$weak$in$the$policy$making$processes$in$Central$

and$East$European$countries.$Not$only$are$there$no$formal$guidelines$or$standards$on$

how$ to$ proceed$ but$ this$ need$ is$ totally$ neglected.$ The$ first$ thoughts$ (if$ any)$ about$

implementation$ come$ only$when$ the$ law$ is$ passed.$These$ thoughts$ tend$ to$ relate$ the$

implementation$ to$ the$ application$ of$ the$ law,$ and$ to$ that$ end$ some$ ministries$

occasionally$ prepare$ seminars$ to$ secure$ unified$ application$ of$ the$ law.$ Although$ the$

interviewees$ acknowledged$ the$ problem$ of$ implementation$ and$ enforcement$ they$ do$

not$ perceive$ themselves$ to$ be$ the$ ones$ responsible$ for$ implementation$ (or$ for$

enforcement$ of$ the$ law,$ for$ that$ matter).$ At$ the$ same$ time,$ civil$ servants$ distrust$

delegation$ of$ the$ implementation$ to$ third$ parties$ (particularly$ NGOs),$ stressing$ the$

limited$ human$ and$ financial$ resources$ available.$ Civil$ servants$ at$ the$Ministry$ focus$

their$energy$on$making$sure$that$a$law$is$passed,$rather$than$on$ensuring$that$it$will$be$

properly$and$successfully$applied.$Where$ laws$are$ implemented,$ their$ impact$ remains$

limited,$ as$ modern$ principles$ of$ public$ administration$ and$ market$ economy$ are$

imposed$ through$ a$ largely$ outdated$ public$ administration$ structure.$ Additionally,$ a$

major$problem$ remains,$ in$ that$ it$ is$ the$ dominant$ elites$who$ are$ largely$ in$ charge$of$

ensuring$implementation.$

There$ are$ clear$ costs$ to$ focussing$ on$ the$ wrong$ object$ of$ change.$ Structurally,$ the$

distorting$ effect$ of$ prioritising$ the$ legal$ transposition$ of$ the$ acquis$ over$ systemic$

institutional$development,$has$ led$to$an$ inadequate$machinery$for$ identifying$national$

problems$and$placing$them$on$the$agenda.$Moreover,$when$laws$required$for$the$acquis$

are$ passed$ through$ Executive$ orders$ because$ of$ recalcitrant$ Parliaments,$ such$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15$$ Parau,$C.$(2011),$Review$of$Piana,$D.$(2010),$Judicial$Accountabilities$in$New$Europe:$From$Rule$
of$Law$to$Quality$of$Justice,$Ashgate,$Farnham,$in$Law$&$Society$Review,$Law$and$Society$Association,$
Salt$Lake$City$ (forthcoming).$ Sadurski,$W.,$A.$Czarnota$and$M.$Krygier$ (2006),$ Spreading$Democracy$
and$the$Rule$of$Law?$The$Impact$of$Enlargement$on$the$Rule$of$Law,$Democracy$and$Constitutionalism$
in$PostFCommunist$Legal$Orders,$Springer,$Dordrecht.$
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6<E6H@I8AG<BA�B9�CBCH?4E�78@B6E46L�H?G<@4G8?L�J84>8AF�G;8�Q*H?8�B9�$4JR	�%84AJ;<?8��

the$proliferation$of$laws$pushed$by$external$parties$may$take$up$the$energies$of$many$a$

6BHAGELTF�58FG�?4JL8EF�O$leaving$them$with$little$time$to$focus$on$the$more$vital$reforms$

that$could$have$a$greater$impact.$This$human$capital$problem$may$seem$small$O$but$in$a$

country$such$as$Albania,$which$began$the$21st$century$with$only$a$few$hundred$lawyers,$

it$can$take$on$great$significance.$$

Meanwhile,$ for$ such$ lawR54F87� Q*H?8� B9� $4JR� E89BE@� GB� 58� 89986G<I8�� <G� @HFG� 58�

supported$ by$ a$ strong$ State$ that$ enforces$ laws$ across$ the$ whole$ of$ its$ territoryPan$

4FFH@CG<BA� G;4G� <F� E4E8?L� =HFG<9<87	� �BHAGE<8F� HA78EG4><A:� Q*H?8� B9� $4JR� E89BE@� 4E8�

notorious$for$passing$laws$that$they$ignore,$either$by$design$(as$in$Romania$from$2000R

2004)$or$from$a$lack$of$capacity$to$ensure$enforcement.$In$the$words$of$a$practitioner$

J;B� ;4F� FC8AG�@H6;� B9� ;<F� 64E88E� <A� �4FG8EA� �HEBC8�� Q�?54A<4A� ?4JL8EF� GB74L� B9G8A�

speak$proudly$of$the$new$system$noting,$however,$that$the$new$laws$are$European,$not$

�?54A<4A�� 4A7� G;4G� G;8L� 4E8� ABG� 46GH4??L� 58<A:� 4CC?<87	R 16 $$ As$ Montesquieu$ noted$

centuries$ago:$$

Q/8�;4I8�F4<7�G;4G�G;8� ?4JF�J8E8�G;8�C4EG<6H?4E�4A7�CE86<F8� <AFG<GHG<BAF�B9�G;8�
legislator,$and$the$mores$and$manners,$the$institutions$of$the$nation$in$general.$
From$this$it$follows$that$when$one$wants$to$change$the$mores$and$manners,$one$
must$not$change$them$by$the$laws,$as$this$would$appear$too$tyrannicalj$it$would$
58�58GG8E�GB�6;4A:8�G;8@�5L�BG;8E�@BE8F�4A7�@4AA8EF	R17$

Ultimately,$laws$and$even$constitutions$are$mere$words$on$paper.$As$historian$Guido$de$

Ruggiero$wrote$in$1927:$

Q,;8� ?BI8�B9� E4G<BA4?<FG<6� F<@C?<9<64G<BA� ?847F�C8BC?8� GB� G;<A>� G;4G� <A� G;8�@8E8�
technicalities$of$ law$they$possess$the$means$and$the$power$to$effect$unlimited$
changes$[Such$an$illusion$is]$cherished$by$lawyers$who$imagine$that,$by$drafting$
new$ constitutions$ and$ laws$ they$ can$begin$ the$work$ of$ history$ all$ over$ again,$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16$$ Channell,$W.,$op.$cit.,$p.$141.$
17$$ Montesquieu,$ C.$ de,$ in$ Cohler,$ A.$ M.$ et$ al.$ (eds.)$ (1989),$ The$ Spirit$ of$ the$ Laws,$ Cambridge$
University$Press,$Cambridge,$p.$315.$Inkeles,$A.$(1998),$Becoming$Modern,$Westview$Press,$Boulder,$was$
another$ early$ proponent$ of$ cultural$ change$ as$ the$method$ of$ promoting$ economic$ development$ in$ the$
1960s.$
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and$ know$ nothing$ of$ the$ force$ of$ traditions,$ habits,$ associations,$ and$
<AFG<GHG<BAF	R18$

Indeed,$in$order$to$actually$shape$the$acceptable$contours$of$a$political$system,$laws$and$

constitutions$must$ become$ touchstones$ of$ social$ legitimacy.$Only$ cultural$ acclimation$

4A7� E8FC86G� 64A� GE4AF9BE@� QF;88GF� B9� C4C8E� <AGB� ;BBCF� B9� FG88?R�� <A� G;8� JBE7F� B9�

constitutionalist$Walter$Murphy.19$$

2.# "����������������������������
�"�#

To$be$fair,$these$limitations$have$been$recognised$for$a$while$in$the$EU$and$elsewhere.$

As$ discussed$ above,$ faced$ with$ these$ limitations,$ reformers$ usually$ turn$ to$ the$

<AFG<GHG<BAF�B9�=HFG<68�<A6?H7<A:��6BHEGF��CB?<68�9BE68F��?4J�F6;BB?F��@4:<FGE4G8FT�F6;BB?F��

and$ bar$ associations,$ among$ others$ as$ a$ second$ major$ object$ of$ change. 20 $The$

<AFG<GHG<BAF�B9�=HFG<68�4E8�FB�5EB>8A�<A�@4AL�6BHAGE<8F�G;4G�5E<A:<A:�45BHG�G;8�Q*H?8�B9�

$4JR� F88@F� GB� E8DH<E8� <AFG<GHG<BA4?� E8C4<E�� J;4G8I8E� 8?F8� @<:;G� 58� A868FF4EL	� !G� <F�

assumed$of$course$that$these$institutions$will$function$more$competently$once$they$are$

reformed.$$

The$problems$with$focussing$on$institutions,$and$especially$these$institutions$of$justice,$

have$already$been$detailed$above.$More$damning$than$institutional$reform$failure$is$the$

fact$ that$ even$ reform$ success$ often$ does$ not$ deliver.$ Scholar/practitioner$ Linn$

Hammergren$ describes$ how$ after$ twenty$ years$ of$ reform,$ Latin$ America$ saw$

tremendous$ institutional$ improvements$within$ the$ court$ system,$ such$ as:$ respectable$

courtrooms,$ judges$ who$ had$ access$ to$ continuing$ education$ and$ knew$ the$ law,$ and$

transparent$ case$ distribution$ systems,$ but$ achieved$ very$ little$ improvement$ in$ the$

78?<I8EL� B9� =HFG<68� 4A7� G;8� Q*H?8� B9� $4JR	21$If$ institutions$ can$ be$ reformed$ without$

49986G<A:�G;8�Q*H?8�B9�$4JR��G;8A�G;8y$must$not$be$the$most$necessary$objects$of$change.$$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
18$$ Ruggiero,$Guido$de,$ in$R.G.$Collingwood$(transl.)$ (1959),$The$History$of$European$Liberalism,$
Beacon$Press,$Boston,$p.$25.$
19$$ Murphy,$J.$(2004)$The$United$States$and$the$Rule$of$Law$in$ International$Affairs,$Cambridge$
University$Press,$Cambridge,$p.$7.$
20$$ +88�+G8C;8A��B?H5TF�786BAFGEH6G<BA�B9�G;8�Q*H?8�B9�$4JR�BEG;B7BKL�9BE�4�?<FG<A:�B9�G;8F8�GLC8F�B9�
projects$and$their$shortcomings.$
21$  4@@8E:E8A��$	� �
������ Q-F8F� B9��@C<E<64?�*8F84E6;� <A�*89B6HF<A:�"H7<6<4?�*89BE@F��$8FFBAF�
9EB@� �<I8� �BHAGE<8FR�� /BE?7� �4A>�� C	� 
	� �F� $<AA�  4@@8E:E8A� 9<A7F� <A� ;8E� FGH7L� BA� $4G<A� �@8E<64A�
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Instead,$we$need$to$ask$why$institutions$are$so$flawed$in$the$first$place,$whose$interests$

are$served$by$maintaining$poorly$performing$institutions,$and$why$tinkering$with$their$

makeRup$ and$ functioning$ does$ not$ deliver$ in$ specific$ instances.$ As$ Carothers$ states,$

Q,;8� CE<@4EL� B5FG46?8F� GB� 2Q*H?8� B9� $4JR3� E89BE@� 4E8� ABG� G86;A<64?� BE� 9<A4A6<4?�� 5HG�

CB?<G<64?�4A7�;H@4A	�Q*H?8�B9�$4JR�E89BE@�J<??�FH66887�BA?L�<9�<G�:8GF�4G�G;8�9HA74@8AG4?�

problem$of$leaders$whB�E89HF8�GB�58�EH?87�5L�G;8�?4J	R22$$

!9� G;8� Q*H?8� B9� $4JR� <F� 8FF8AG<4??L� 4� E8FGE4<AG� BA� G;8� 8K8E6<F8� B9� CBJ8E�� 4A7� CBJ8E� <F�

exercised$ by$ institutions,$ then$ it$ makes$ sense$ to$ examine$ the$ formal$ institutions$

intended$to$check$and$balance$power$itself.$

3.# "����� �������
�������������
������"#

So$we$come$back$to$our$underlying$argument,$the$need$to$address$the$root$causes$of$the$

CEB5?8@�<9�64A7<74G8�6BHAGE<8F�4E8�GB�46DH<E8�4�FHFG4<A45?8�6B@@<G@8AG�GB�G;8�Q*H?8�B9�

$4JR	�$

The$story$is$well$known.$As$ in$other$parts$of$the$world,$countries$ in$southeast$Europe$

suffer$ from$ an$ elite$ capture$ of$ power$ which$ is$ sustained$ by$ social$ permissiveness,$

despair$or$ apathy.$ Informal$patronage$networks,$ embedded$ in$ complex$ socioRpolitical$

dynamics,$ engage$ in$ petty$ or$ grand$ corruption$ and$ clientelism.$ Unsurprisingly,$ they$

resist$change.$Powerful$elites$form$dominant$coalitions,$allowing$them$to$exert$influence$

over$formal$institutions$or$processes$that$should,$in$principle,$hold$officials$accountable$

for$ their$ actions.$ When$ these$ dynamics$ are$ coupled$ with$ a$ winnerRtakeRall$ political$

culture,$whereby$those$in$power$feel$entitled$to$replace$civil$servants$at$all$levels,$politics$

becomes$a$lawRresistant$rentRF88><A:�:4@8	�Q*H?8�B9�$4JR�4FC<E4G<BAF$must$address$the$

complexity$of$such$predominantly$informal$relationships$as$well$as$the$use$and$abuse$of$

formal$power$structures.$*

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
judicial$ reforms,$ significant$ progress$ in$ institutional$ improvement$ had$ little$ effect$ on$ the$ Latin$
�@8E<64ATF� 94<G;� <A� G;8� =HFG<68� FLFG8@	�%BFG� $4G<A� �@8E<64AF� FG<??� 58?<8I87� G;4G� 6BHEGF� QCEB7H68� 6BFG?L�
delays,$ render$ irrelevant,$ sometimes$ politicised$or$ purchased$ judgments,$ and$are$ increasingly$ removed$
9EB@�G;8� <AG8E8FGF�4A7�6BA68EAF�B9�BE7<A4EL�6<G<M8AFR��466BE7<A:�GB�BC<A<BA�CB??F��6B@@8AGF�B9�A4G<BA4?�
and$international$observers,$and$academic$studies.$$
22$ Carothers,$ T.$ (2006)$ (ed.),$ Promoting$ the$ Rule$ of$ Law$ Abroad:$ In$ Search$ of$ Knowledge,$
Carnegie$Endowment$for$International$Peace,$Washington,$D.C.,$p.$4.$
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EU$ assessments$ cannot$ ignore$ informal$ as$ well$ as$ formal$ power$ systems$ and$ the$

relationships$between$States,$public$administrations$and$their$citizens,$as$well$as$more$

5EB47?L��J;4G�J8�64A�64??��4�Q6H?GHE8�B9�G;8�S*H?8�B9�$4JR	�!A�G;<F�6BAG8KG��<AFG<GHG<BAF�B9�

justice$and$laws$may$be$crucial$to$effect$such$changes,$but$as$the$means,$not$as$the$ends$

in$themselves.$If$the$higher$levels$of$judiciary$within$a$given$country$are$pervaded$by$the$

widespread$mindRset$ amongst$ its$ judges$ and$ prosecutors,$ that$ theirs$ is$ a$ subservient$

role$O$to$defend$the$sanctity$and$integrity$of$the$State$over$and$above$the$rights$of$the$

individual,$ then$ achieving$ a$ formal$ independence$ of$ the$ judiciary$ will$ not$ change$

outcomes$O$independence$of$mind$cannot$be$legislated.$

To$ be$ sure,$ the$ accession$ documents$ do$ provide$ assessments$ of$ the$ structures$ of$ the$

various$branches$of$power$in$the$candidate$countries.$However,$they$do$so$in$an$adRhoc$

@4AA8E�� J<G;BHG� <A7<64G<A:� G;8� A4GHE8� 4A7� 8KG8AG� B9� G;8� Q*H?8� B9� $4J� CEB5?8@R�

stemming$ from$ such$ and$ such$ institutional$ feature.$ They$ also$ do$ not$ consider$ the$

<A9BE@4?� 4FC86GF� B9� G;8� FGEH6GHE8F� B9� CBJ8E	� %BFG� <@CBEG4AG?L� Q*H?8� B9� $4JR�

assessments$need$to$pay$equal$attention$both$to$the$administrative$bodies$that$may$offer$

government$ services$ in$an$arbitrary$manner,$ and$ to$ the$ courts$meant$ to$ redress$ such$

problems.23$Indeed,$ the$ patterns$ of$ conduct$ and$ services$ to$ be$ found$with<A� 4� +G4G8TF�

administration,$both$reflect$and,$in$the$long$term,$drive$the$patterns$found$in$the$higher$

political$ levels$ of$ the$ Executive.$ These$ patterns$ need$ to$ be$ embedded$ in$ a$ better$

HA78EFG4A7<A:� B9� G;8�@4<A� 984GHE8F� B9� 4� QABARHA<I8EF4?<FG� +G4G8R�� C?4:ued$by$ sectorial$

capture$and$administrative$clientelism.$Assessments,$furthermore,$need$to$connect$the$

identification$ of$ corrupt$ parliamentarians$ and$ the$manner$ in$ which$ laws$ are$ crafted.$

They$also$need$to$ask$whether$Executives$are$routinely$seen$as$engag<A:�<A�QG8?8C;BA8�

=HFG<68R�O$from$the$selfRserving$biasing$of$courts$to$outright$repression.$$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
23** +4AA8E;B?@�� *	� �
������ Q!A� +84E6;� B9� 4� -F8E� %4AH4?�� (EB@BG<A:� G;8� *H?8� B9� $4J� <A� -AEH?L�
$4A7FR	��I4<?45?8�4G�++*&��http://ssrn.com/abstract=1068781j$Bergling,$Per,$E.O.$Wennerström$and$R.$
1	�+4AA8E;B?@��
������Q*H?8�B9�$4J�<A�(H5?<6��7@<A<FGE4G<BA��(EB5?8@F�4A7�/4LF��;847�<A�(BFGRConflict$
PeaceR5H<?7<A:R� Hague$ Journal$ on$ the$ Rule$ of$ Law,$ Vol.$ 2,$ Issue$ 2,$ Cambridge$ University$ Press,$
Cambridge,$ pp.$ 171R202.$ This$ study$ was$ sponsored$ by$ the$ Folke$ Bernadotte$ Academy$ (FBA),$ which$
78I8?BCF�4A7�BE:4A<F8F�GE4<A<A:�9BE�Q*H?8�B9�$4JR�8KC8EGF�9BE�C8468�BC8E4G<BAF��+4AA8E;B?@��*	��
������
Q$8:4?�� "H7<6<4?� 4A7� �7@<A<FGE4G<I8� *89BE@F� <A� (BFGRConflict$ Societies:$ Beyond$ the$ Rule$ of$ Law$
,8@C?4G8R��Journal$of$Conflict$&$Security$Law,$Vol.$12,$No.$1,$Oxford$University$Press,$Oxfordj$See$also$in$
Whit$Mason$ (ed.)$ (2011),$The$Rule$of$Law$ in$Afghanistan:$Missing$ in$ Inaction,$Cambridge$University$
Press,$Cambridge.$

http://ssrn.com/abstract=1068781


 

30 
 

Such$a$reR9B6HFF<A:�B9�Q*H?8�B9�$4JR�4FF8FF@8AGF�A887F�GB�46>ABJ?87:8�G;8� ?8FFBAF�B9�

history$O$G;4G�<A�@BFG�+G4G8F�G;8�Q*H?8�B9�$4JR�<F�9?4J87��5864HF8�CBJ8E9H?�9BE68FPthe$

government,$ or$ major$ nonR$ governmental$ actors,$ whether$ businesses$ or$ organised$

crimiA4?F��7B�ABG�J4AG�<G�GB�8K<FG	�-?G<@4G8?L��Q*H?8�B9�$4JR�E89BE@�HAE4I8?F��5864HF8�4??�

of$ the$ institutional$ reform$ in$ the$ world$ cannot$ overcome$ the$ determination$ of$ those$

governments$ (or$ at$ least$ some$ parts$ of$ those$ governments)$ at$ the$ time,$ to$ not$ be$

goverA87� 5L� G;8� Q*H?8� B9� $4JR	� ,;<F� J4F� G;8� 64F8� J<G;� /BE?7� �4A>� Q*H?8� B9� $4JR�

programmes$in$Peru$and$in$Kazakhstan.24$Legal$and$institutional$reform$can$always$be$

overturned$ by$ the$ powerful$ actors$ who$ enjoy$ the$ benefits$ from$ crime,$ corruption,$

nepotism,$the$unlawful$arrest$of$opponents,$and$simply$the$freedom$to$do$whatever$they$

want$without$obstacle.$25$/;<?8�G;8L�@4L�E4<?�CH5?<6?L�4:4<AFG�G;8F8�QF6BHE:8FR��G;8L�J<??�

not$ support$ changes$ that$ allow$ their$ power$ to$ be$ checked.$ Only$ when$ the$ powerful$

accept$ limits$on$ their$power$and$submit$ themselves$ to$equality$under$ the$ law$will$ the$

Q*H?8� B9� $4JR� 9468� C?4HF<5?8� CEBFC86GF	� �+88� +G8C;8A�  B?@8F� <A� (EM8JBEF><� 4A7�

Maravall.)$Before$that,$ the$commercial$ laws,$ judicial$restructuring,$or$computerisation$

will$only$have$an$impact$at$the$margins$of$the$system.$$

Progress$on$this$front$may$require$both$strengthening$and$weakening$government$itself$

along$three$kinds$of$scenarios:$

� If$the$main$problem$is$that$some$segments$of$government$are$overly$powerful,$

then$the$control$of$the$Executive,$public$administration,$and/or$legislature$may$

be$ required$ through$ the$use$ of$ horizontal$ checks$ and$balances,$ as$well$ as$ the$

vertical$ curbs$ on$ authority$ needed$ in$ order$ to$ avoid$ authoritarianism,$

QG8?8C;BA8R=HFG<68�R� 4A7� >?8CGB6E46L	� !FFH8F� FH6;� as$ the$ rights$ of$ opposition$

political$parties$are$also$paramount.$
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
24$$ �
������ Q(8EH�� �H<?7<A:� BA� )H<6>F4A7�R�  H@4A� *<:;GF� �<EFG�� /4F;<A:GBA�� �	�	���
http://www.humanrightsfirst.org/pubs/descriptions/perubuilding.htm>.$ Information$ on$ Kazakhstan$
project$from$discussions$with$the$programme$leader$and$internal$World$Bank$documents.$
25$$ See$Chabal,$ P.$ and$Daloz,$ J.RP.$ (1999),$Africa$Works:$Disorder$ as$ a$ Political$ Instrument,$ The$
International$African$Institute,$Oxford,$which$argues$that$political$actors$in$Africa$seek$to$maximise$their$
returns$ from$ the$ confusion,$ uncertainty,$ and$ disorder$ that$ characterises$ many$ African$ countries.$ In$
!A7BA8F<4��4A�8I4?H4G<BA�B9�-+�!��Q*H?8�B9�$4JR�CEB=86GF�HA78E�G;8�+H;4EGB�:BI8EA@8AG�9BHA7�G;4G�JBE>�
with$ NGO$ organisations$ and$ legal$ institutions$ was$ allowed$ to$ continue$ until$ it$ began$ to$ threaten$ the$
authoritarian$legal$culture,$at$which$point$the$State$would$step$in$to$limit$change.$See$Steinberg$D.I$and$
C.P.F$Luhulima$(1994),$On$Democracy,$Strenghtening$Legislative,$Legal,$Press$Institutions,$and$Polling$
in$Indonesia,$The$Asia$Foundation,$San$Francisco,$pp.$24R26$

http://www.humanrightsfirst.org/pubs/descriptions/perubuilding.htm
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� !9�G;8�@4<A�G;E84G�GB�G;8�Q*H?8�B9�$4JR�<F�B?<:4E6;<6�5HF<A8FF��BE:4A<F87�6E<@8��

BE�BG;8E�A8:4G<I8� Q6<I<?� FB6<8GLR� 9BE68F�� G;8�CBJ8E�B9� G;8�+G4G8�@4L�A887� GB�58�

strengthened$to$fight$these$forces$(while$simultaneously$being$limited$to$avoid$

slipping$into$authoritarianism).26$$$

� !A� +G4G8F� G;4G� 4E8� Q64CGHE87R� 5L� 5HF<A8FF� 4A7� 6E<@<A4?� <AG8E8FGF�� E89BE@8EF�

?BB><A:�GB�6E84G8�4�CBJ8E�FGEH6GHE8�G;4G�JBH?7�FHCCBEG�G;8�Q*H?8�B9�$4JR��@4L�

need$to$search$for$a$counterweight$in$another$area$of$society$altogetherPsuch$as$

the$power$of$the$people.$

�F�J<??�58�7<F6HFF87�58?BJ��E86B:A<F<A:�G;4G�CBJ8E�BH:;G�GB�58�G;8�@4<A�G4E:8G�B9�Q*H?8�

B9� $4JR� E89BE@� <A� G;8� 6BHAGEL� <A� DH8FG<BA�� ;4F� <@CBEG4AG� <@C?<64G<BAF� 9BE� �-�

assessments$which,$while$already$covering$some$ground$in$this$regard,$need$to$reorient$

the$use$made$of$information$gathered$on$political$structures.$There$is$much$less$room$

for$direct$action$in$this$realmPwhich$may$be$restricted$to$signalling.$$

4.# "�����
�o?cultural#realities#

The$need$ for$ vertical$ structures$of$ accountability,$ or$ for$ advocacy$and$ support$ for$ the$

Q*H?8�B9�$4JR�J<G;<A�G;8�5EB478E�6<G<M8AEL�<F�<AG<@4G8?L�6BAA86G87�J<G;�BHE�9BHEG;�E84?@�

B9� E8?8I4A68� <A� 4FF8FF<A:� G;8� Q*H?8� B9� $4JR�� G;8� FB6<BRcultural$ dimension.$ Most$

fundamentally,$ laws$ and$ institutions$ can$ do$ little$ in$ the$ face$ of$ problems$ that$ are$

actually$ societal$ or$ cultural$ and$ thus$ deeply$ ingrained.$ Krygier$ refers$ to$ the$ most$

9HA74@8AG4?�6BA7<G<BA�9BE�G;8�Q*H?8�B9�$4JR��G;4G�QG;8�<AFG<GHG<BAalised$norms$need$to$

count$as$a$source$of$restraint$and$a$normative$resource,$usable$and$with$some$routine$

6BA9<78A68�HF87�<A�FB6<4?�?<98R��#EL:<8E��
����	$

In$attempting$ to$come$to$grips$with$ this$higher$order$ imperative,$we$need$to$consider$

the$ways$in$which$historical$legacies$may$constitute$formidable$and$structural$obstacles$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
26$$ Stephen$Holmes$ discusses$ this$ problem,$ claiming$ that$ the$ State$must$ simultaneously$ be$made$
FGEBA:8E�� 4A7�@BE8� 466BHAG45?8�� B?@8F��+	� �������� Q�4A��BE8<:A��<7�(EB@BG8� G;8�*H?8�B9�$4J�R�East$
European$ Constitutional$ Review,$ Vol.$ 8,$ No.$ 4,$ New$ York$ University$ School$ of$ Law,$ New$ York,$
http://www1.law.nyu.edu/eecr/vol8num4/special/rule.html.$ Laurence$ Whitehead$ and$ Migdal$ make$
similar$ points:$Whitehead,$ L.$ (2001),$Democratization:$ Theory$ and$ Practice,$Oxford$University$ Press,$
Oxford,$pp.$82R83j$and$Migdal,$J.$(1988),$Strong$Societies$and$Weak$States:$State"Society$Relations$and$
State$Capabilities$in$the$Third$World,$Princeton$University$Press,$Princeton$

http://www1.law.nyu.edu/eecr/vol8num4/special/rule.html
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GB�G;8�Q*H?8�B9�$4JR�<A�6BHAGE<8F�<A�GE4AF<G<BA�O$be$they$the$legacy$of$communism,$civil$

war$or$ authoritarianism.$ It$ can$be$argued$ that$ the$ echoes$of$ communism$ followed$by$

civil$war$still$deeply$permeate$the$social$fabric$of$all$the$successor$States$of$the$Former$

Yugoslavia,$ giving$ rise$ both$ to$ an$ intense$ yearning$ for$ and$ resistance$ to$ the$ durable$

8AGE8A6;@8AG�B9�G;8�Q*H?8�B9�$4JR	��66BE7<A:?L��E89?8K8F�CE8I4<?�BA�4??�F<78F�6E84G87�5y$

decades$ of$ command$ culture$ as$ duly$ noted$ in$ several$ SIGMA$ assessments$ reports.$

Judicial$ independence$ for$ instance,$ is$ more$ formal$ than$ real,$ as$ many$ judges$ still$

perceive$themselves$as$civil$servants$of$the$government,$rather$than$as$the$guardians$of$

legality$over$the$activities$of$the$public$authorities.$In$the$realm$of$legal$equality,$we$find:$

patterns$ of$ State$ and$ selfRexclusion$ of$ the$ ethnic$ minorities$ from$ the$ core$ citizenry,$

ethnic$ engineering$ through$ citizenship$ policies,$ public$ attitudes$ tolerant$ of$

7<F6E<@<A4G<BA�� 4A7� FLFG8@4G<6� 8K6?HF<BA� B9� Q@<ABE<G<8FR� 9EB@� 8?<G8� A8GJBE>F� BE�

administrative$ service$ provisions.27$Historical$ attitudes$ towards$ the$ government$ may$

CE8=H7<68� 4� FB6<8GL� 9EB@�HC;B?7<A:� G;8� Q*H?8� B9� $4JR	� �BE� <AFG4A68�� G;8� !AG8EA4G<BA4?�

Crisis$ Group$ claims$ that$ in$ Albania,$ parts$ of$ society$ began$ to$ see$ criminality$ as$

Q?8:<G<@4G8�R� 5864HF8� G;8� <??Rgotten$ wealth$ could$ be$ used$ as$ a$ source$ of$ funds$ for$

economic$ development.$ Even$ some$ leading$ officials$ used$ this$ logic$ to$ justify$ crime,$

which$they$saw$as$a$form$of$patriotism.28$$

In$ the$ end,$ the$ best$ laws$ and$ institutions$ cannot$ supersede$ public$ prejudices.$ For$

instance,$those$who$bemoan$the$failure$of$the$EU$to$tackle$corruption$in$Albania$may$do$

well$ to$ ponder$ a$ study$by$ a$USAID$ contractor,$ revealing$ that$ two$ thirds$ of$Albanians$

FHEI8L87�98?G�G;4G��Q4�FGH78AG�J;B�:<I8F�;<F�G846;8E�4�:<9G�<A�G;8�;BC8�B9�E868<I<A:�4�58GG8E�

:E478R� <F� 8<G;8E� ABG� 6BEEHCG�� BE� <F� =HFG<9<87�� J;<?8� G;8� F4@8� AH@58E� 6BA78@A87� 4F�

corrupt$a$flower$seller$who$raises$prices$during$the$holidays$O$and$nearly$half$thought$

that$ such$ a$ flower$ seller$ deserved$punishment.29$Under$ such$ conditions,$ courts$which$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
27
$$ See$ for$ instance$ KorostelevaR(B?:?4F8�� �	� �
������ Q,;8� )H4?<GL� B9� �8@B6E46L� <A� �8?4EHF� 4A7�
->E4<A8R��The$Journal$of$Communist$Studies$and$Transition$Politics,$Vol.$20,$No.$1,$pp.$122R142j$Koska,$
V.$ (2011),$ "The$ Evolution$ of$ the$ Croatian$ Citizenship$ Regime:$ from$ Independence$ to$ EU$ Integration",$
CITSEE$ Working$ Paper$ Series,$ No.$ 15,$ The$ University$ of$ Edinburgh$ School$ of$ Law,$ Edinburghj$ and$
�8MV?4A�� ,	� �
������ ��<G<M8AF;<C� <A� +?BI8A<4�� G;8�*8:<@8�B9$ a$Nationalising$ or$ a$Europeanising$ State?",$
CITSEE$Working$Paper$Series,$No.$16,$The$University$of$Edinburgh$School$of$Law,$Edinburgh$
28$$ International$Crisis$Group$(2001),$State$of$the$Nation:$Albania,$Europe$Report,$No.$111,$p.$7.$
29$$ See$ Seligson,$ M.A.$ and$ S.$ Baviskar$ (2006),$ Corruption$ in$ Albania:$ Report$ of$ Comparisons$
between$2004$and$2005$Surveys,$USAID,$Casals$and$Associates,$Arlington,$pp.$73,$76.$$
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may$ act$ in$ accordance$ with$ EU$ principles$ and$ standards,$ may$ not$ deliver$ what$ the$

4I8E4:8��?54A<4A�C8E68<I8F�4F�Q=HFG<68	R�$

Similarly,$ a$2011$ survey$of$public$opinion$on$ corruption$ carried$out$ in$Serbia$ showed$

that$ twenty$per$cent$of$respondents$who$had$given$a$bribe$ in$ the$past$ twelve$months,$

were$not$dissatisfied$with$such$a$practice$given$the$ favourable$outcome$of$ the$corrupt$

transaction.$

,B� 58� FHE8�� CEB98FF<BA4?� 6H?GHE4?� ABE@F� J<G;<A� :BI8EA@8AG� 4A7� Q*H?8� B9� $4JR�

CEB98FF<BAF� 64A� HA78E@<A8� G;8� Q*H?8� B9� $4JR� 5L� J84>8A<A:� 4� 6EH6<4?� FB6<4?� 6;86>�

4:4<AFG�G;8�45HF8�B9�4HG;BE<GL	�(EB98FF<BA4?�6H?GHE8F�<A6?<A87�GB�78E<78�G;8�Q*H?8�B9�$4JR�

are$@4A<9B?7��CB?<G<6<4AF�J;B�C4L�9BE�G;8<E�F84GF�4A7�8KC86G�GB�Q84EAR�G;4G�@BA8L�546>��

public$ servants$ who$ expect$ the$ public$ to$ supplement$ their$meagre$ pay$ with$ personal$

Q988FR��BE�4�=H7<6<4EL�F88A�4F�4�F8EI4AG�B9�G;8�+G4G8��E4G;8E�G;4A�4A�HC;B?78E�B9�G;8�?4ws$

above$any$given$regime.$

08G��@<F4?<:A@8AGF�58GJ88A�CBCH?4E�6H?GHE8�4A7�G;8�Q*H?8�B9�$4JR�@4>8�<G�7<99<6H?G��9BE�

8I8A�4�J<??<A:�:BI8EA@8AG��GB�8A9BE68�Q*H?8�B9�$4JR�ABE@F	�-?G<@4G8?L��?4JF�4E8�HC;8?7�

by$ the$ society$ itself.$ If$ most$ citizens$ break$most$ laws$ regularly,$ then$ only$ a$ despotic$

+G4G8�J<??�;4I8�G;8�CBJ8E�GB�8A9BE68�G;8�Q*H?8�B9�$4JR	��BE�4�+G4G8�GB�8A9BE68�G;8�?4JF�

without$ resorting$ to$ undue$ violence$ and$ repression,$ most$ citizens$ must$ accept$ the$

legitimacy$ of$ these$ laws,$ and$ their$ moral$ codes$ must$ :8A8E4??L� 4?<:A� J<G;� G;8� ?4JFT�

content.30$!A� E8:<BAF� 6;4E46G8E<F87� 5L� J;4G� "B8?� %<:74?� 64??F� QFGEBA:� FB6<8G<8F�� J84>�

+G4G8F�R�G;<F�E8?4G<BAF;<C�B9G8A�5E84>F�7BJA	31$��6H?GHE8�G;4G�7B8F�ABG�FHCCBEG�G;8�Q*H?8�

B9�$4JR�@4L�G4>8�@4AL�9BE@F�FH6;�4F��846;�@BGBE<FG�J;B�GE<8F�GB�5E<58�4�CB?<68�B99<68E�<A�

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
30$$ Emile$ Durkheim$ writes$ of$ the$ movement$ from$ repression$ to$ democracy$ being$ coRcommittant$
betwe8A�:EBJ<A:�6<I<?<F4G<BA�4A7�4668CG4A68�B9�G;8�Q*H?8�B9�$4JR	�+88�$H>8F��+	���������Emile$Durkheim:$
His$Life$and$Works,$Penguin,$Harmondsworth,$quoted$ in$Whitehead,$L.$op.$ cit.,$ p.$ 167.$This$ theory$of$
change$ animates$ the$ Culture$ of$ Lawfulness$ projects$ of$ the$ National$ Strategy$ Information$ Centre,$ a$
contractor$ with$ the$U.S.$ State$ Department,$ operating$ from$Mexican$ border$ towns$ to$ Iraq,$ by$ training$
CB?<68� 4A7� 6<G<M8AF� GB� 846;� 7B� G;8<E� C4EG� <A� HC;B?7<A:� G;8� Q*H?8� B9� $4JR	�
http://www.cultureoflawfulness.org/$$
31$$ Migdal,$op.$cit.,$(1988).$See$note$27.$For$instance,$in$Ethiopia,$marriageRbyRkidnapRandRrape$was$
criminalised,$ but$ few$ people$were$willing$ to$ take$ such$ cases$ to$ court,$ and$ if$ they$ did,$ few$ judges$were$
willing$to$uphold$laws$that$violated$traditional$pract<68	�+88�/4K���	��
������Q�G;<BC<4A�*4C8�.<6G<@�(<GF�
$4J� �:4<AFG� �H?GHE8�R�Washington$ Post,$ 07$ June$ 2004,$ p.$ A01.$ http://www.washingtonpost.com/wpR
dyn/articles/A20835R2004Jun6.html.$
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order$to$evade$a$ticket$makes$it$more$difficult$for$the$government$to$enforce$the$rulesj$

informal$norms$in$rural$Albania$tying$land$to$families$in$perpetuity$prevent$banks$from$

foreclosing$and$selling$propertyj$deep$prejudice$against$the$Roma$in$Romania$makes$it$

7<99<6H?G� 9BE� G;8�+G4G8� GB�8A9BE68�8DH4?� GE84G@8AG�B9� G;<F�CBCH?4G<BA�HA78E� G;8�Q*H?8�B9�

$4JR	��$

In$ each$ case,$ informal$ rules$ governing$ socially$ acceptable$ behaviour$ undermine$ the$

Q*H?8�B9�$4JR��E8:4E7?8FF�B9�G;8�?4JF��<AFG<GHG<BAF��BE�CB?<G<64?�J<??�BA�G;8�C4EG�B9�4:8AGF�

of$the$State.$To$be$sure,$cultural$explanations$may$simply$be$cases$of$sloppy$thinking$O$

for$ instan68�� G;8� Q6H?GHE8R�B9� I<:<?4AG8� =HFG<68� <A� G;8��@8E<64A�/8FG� <F� FG<??� CE8F8AG�� 4F�

evidenced$by$the$recent$case$of$citizens$who$have$taken$it$upon$themselves$to$patrol$the$

southern$ border.$ Yet$ this$ culture$ has$ manifested$ itself$ far$ less$ frequently$ in$ the$ last$

century,$as$ the$government$gained$the$ability$ to$adequately$enforce$ laws.$ In$ this$case,$

Q6H?GHE8R�J4F�F<@C?L�CEB5?8@Rsolving$in$the$face$of$a$weak$State,$not$a$deeply$popular$

habit.$Yet,$in$other$cases,$culture$may$constitute$a$powerful$impediment$to$change.$

!A�F;BEG��J;8G;8E�<A�G;8�/8FG8EA��4?>4AF��,HE>8L��BE�G;8�9BE@8E�+BI<8G�E8CH5?<6F��Q*H?8�

B9�$4JR�CEB@BG8EF� 4E8� 4?FB� <AIB?I87� <A� E8J84I<A:� G;8�I8EL� 945E<6�B9� G;8<E� FB6<8GL	�,;8�

relative$arbitrariness$of$public$authorities$coupled$with$a$low$social$esteem$of$the$law,$a$

misunderstanding$of$its$social$function,$where$the$links$between$law$and$justice$are$not$

spontaneously$ established$ by$ the$ authorities$ and$ citizens$ alike,$ all$ lead$ to$ social$ and$

political$behaviours$where$breaching$the$law$is$perceived$as$legitimate$in$many$cases.$In$

such$a$context,$the$lever$of$change$may$be$that$of$reframing$the$very$meaning$of$rights,$

obligations$and$the$attributes$of$citizenship$prevailing$in$a$country.$Renewed$citizenship$

regimes$implemented$through$law,$education$and$political$activism$can$play$a$key$role$

in$this$regard.32$

5.# Summing#up:#From#the#law#on#the#books#to#law#in#action#

The$idea$that$we$need$to$change$our$focus$away$from$the$law$on$the$books$dates$back$at$

?84FG� GB��E?<6;�4A7�;<F� <784�B9�Q?<I<A:� ?4JR��4F�J8??�4F�Roscoe$Pound$and$his$masterful$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
32$$ For$a$discussion,$see$CITSEE$Working$Paper$Series$on$citizenship$regimes$ in$the$postRYugoslav$
States,$University$of$Edinburgh$School$of$Law.$
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introduction$ to$ the$ sociology$ of$ law.33$But$ somehow,$ when$ it$ comes$ to$ turning$ these$

insights$into$practice,$they$need$to$be$reinvented$from$the$groundRup.$

And$ indeed,$ reformers$ in$ candidate$ countries$ have$ long$ understood$ this$ simple$ fact:$

8AGE8A6;<A:� G;8� Q*H?8�B9�$4JR� E8DH<E8F� F;<9G<A:�BHE�4GG8AG<BA� 9EB@$ the$positive$ law$of$

G;4G�6BHAGEL��Q?4J�<A�G;8�5BB>FR���GB�;BJ�<G�<F�4CC?<87�4A7�8A9BE687�<A�CE46G<68��Q?4J�<A�

46G<BAR�	 34 $A$ high$ degree$ of$ congruence$ between$ positive$ law$ and$ official$ actions$

6BAFG<GHG8F�4A�8FF8AG<4?�8?8@8AG�B9�Q*H?8�B9�$4JR��J;<6;�<A�GHEA�6BA68EAF�G;8�4CC?<64G<BA�

and$ enforcement$ of$ the$ law.$This$ approach$ brings$ the$ behaviour$ of$ the$private$ actors$

7<E86G?L�HA78E�G;8�4@5<G�B9�QB99<6<4?�46G<BAFR�<A6?H7<A:�CH5?<6�47ministration.$

!G� <F�JBEG;�FGE8FF<A:�;8E8� G;4G� G;8�CBJ8E�FGEH6GHE8F� G4E:8G87�5L� G;8�Q*H?8�B9�$4JR�4A7�

49986G<A:� G;8�74L�GB�74L� ?<98�B9�6<G<M8AF�4E8�ABG�BA?L�4G� G;8� GBC	��9G8E�4??��@BFG�C8BC?8TF�

8KC8E<8A68�B9�G;8�Q*H?8�B9�$4JR�<F�ABG�<A�G;8�6BHEGF��5HG�4G�4� lower$level$of$government$

through$ agencies$ delivering$ services$ at$ the$ front$ line,$ from$welfare$ services$ to$ border$

agencies.$ In$ an$ ideal$world,$ a$ neutral$ civil$ service,$ separate$ from$ the$political$ sphere,$

and$endowed$with$an$ethics$of$the$public$good,$would$be$made$up$of$agents$of$the$State$

capable$of$exercising$judgment$rather$than$applying$rules$rigidly$or$not$at$all.$Indeed,$a$

Q�HEBC84A��7@<A<FGE4G<I8�+C468R�;4F�8@8E:87�F?BJ?L�<A�G;8��-��5H<?7<A:�BA���"�64F8�

law,$ practitionerR7E<I8A� 6BAI8E:8A68� 4A7� G;8� Q�;4EG8E� B9� �HA74@8AG4?�*<:;GFR	35$This$

concerns$ policy$ and$ administrative$ decisionRmaking,$ backed$ up$ by$ administrative$

justice$ and$ regulated$ by$ both$ sectorial$ and$ general$ administrative$ laws.$ Such$ general$

administrative$law,$and$EU$case$law,$convey$general$principles$such$as:$proportionality,$

legality,$transparency,$protection$of$legitimate$expectations,$nonRdiscrimination$and$fair$

procedure,$which$have$particular$relevance$to$the$control$and$scrutiny$of$administrative$

powers,$ including$ discretionary$ powers.$ However,$ while$ public$ administration$ needs$

urgent$ modernisation$ in$ SEE,$ it$ is$ underR8@C;4F<F87� <A� G;8� �-TF� �*H?8� B9� $4J��

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
33$$ See$ for$ instance$ Pound,$ R.$ (1922),$ An$ Introduction$ to$ the$ Philosophy$ of$ Law,$ Yale$University$
Press,$New$Haven.$
34$$ We$thank$Nikiforos$Diamandouros$for$this$formulation.$
35$$ Article$ 41$ deals$ with$ the$ right$ to$ good$ administration.$ See$ Dutch$ Presidency$ Conference$ on$
Governance$and$European$Integration,$Rotterdam$29$May$1997$and$SIGMA$Papers$23$and$26.$

http://www.sigmaweb.org/document/32/0,3746,en_33638100_34612958_38073440_1_1_1_1,00.html
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agenda.36$,;<F�E89?86GF�G;8�946G�G;4G�@H6;�B9�G;8�JBE>�CH5?<F;87�<A��A:?<F;�BA�G;8�Q*H?8�

B9�$4JR�G8A7F�GB�A8:?86G�G;8�F<:A<9<64A68�B9�CHblic$administration$traditionally$regarded$

4F�FLABAL@BHF�J<G;�7<F6E8G<BA��J;<6;�J4F�F88A�4F�<A6B@C4G<5?8�J<G;�G;8�Q*H?8�B9�$4JR	�

This$continued$even$when$by$the$second$half$of$the$twentieth$century,$largeRscale$public$

administration$came$to$be$recognised$as$desirable.$

Yes,$ the$ right$ kind$ of$ laws$must$ be$ passed,$ but$ also$ implemented$ and$ enforced.$ Yes,$

courts,$police,$prisons,$and$law$schools$must$function$effectively,$but$they$do$not$exist$in$

4�IB<7	��F�G;8�(EB:E8FF�*8CBEGF�@4>8�6?84E��G;8�Q*H?8�B9�$4JR�<F�Eelevant$to$the$actions$

of$politicians$and$legislators,$public$administration$and$civil$servants$as$well$as$ judges$

and$ policemen.$ To$ the$ extent$ that$ all$ these$ actors$ form$ part$ of$ the$ State$ and$ can$ be$

entrusted$with$ the$authority$of$ the$State,$ they$need$ to$b8� 6BAFGE4<A87�5L� G;8� Q*H?8�B9�

$4JR�<A�G;8<E�E8?4G<BAF;<C�GB�BA8�4ABG;8E�4A7�GB�G;8�6<G<M8AEL	�,;<F�@4L�E8DH<E8�CEBC8E�

laws$ and$ institutions$ O$ such$ as$ laws$ on$ civil$ service$ hiring,$ or$ police$ watchdog$

organisations.$ However,$ it$ will$ also$ require$ attention$ to$ culture,$ history,$ and$ power$

relationships.$$

�F�<??HFGE4G87�<A��<:HE8����J8�58?<8I8�G;4G�4�6E87<5?8�4FF8FF@8AG�B9�G;8�FG4G8�B9�G;8�Q*H?8�

B9�$4JR�<A�4�6BHAGEL�@HFG�H?G<@4G8?L�58�<A9BE@87�5L�4A�<AI8FG<:4G<BA�B9�6H?GHE4?�C4GG8EAF�

as$reflected$both$in$general$beliefs$and$in$specific$behaviour.$Is$it$legitimate$for$the$EU$

to$ even$ attempt$ to$ affect$ the$ culture$ of$ another$ country$ by$ interpreting$ its$ negative$

<@C?<64G<BAF� 9BE� J;4G� <G� E898EF� GB� 4F� G;8� Q*H?8� B9� $4JR�� !G� 78C8A7F� BA� ;BJ� 4A7�J<G;�

whom.$ Ignoring$what$must$be$changed$ to$ focus$on$what$ is$ less$ sensitive$ is$ foolhardy.$

Observing$ power$ dynamics$ within$ acceding$ countries$ and$ commenting$ on$ their$

<@C?<64G<BA� 9BE� G;8� Q*H?8� B9� $4JR�� 64A� ;8?C� 8@CBJ8E� ?B64?� 6<G<M8AF�� J;B� 64A� <A� GHEA�

foster$and$defend$ideas$more$amenab?8�GB�G;8�Q*H?8�B9�$4JR�J<G;�4� ?BA:�G8E@�<@C46G	�

Yet,$even$as$we$recognise$the$importance$of$analysing$power$and$socioRcultural$attitudes$

as$ the$main$ objects$ of$ change$ in$ the$ spirit$ of$ an$ endsRbased$ approach$ to$monitoring$

acceding$countries,$what$this$means$for$accession$itself$is$far$from$clear.$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
36$$ See$ Sannerholm,$R.$ Z.$ (2007),$ op.$ cit.j$ P.$ Bergling,$ E.$O.$Wennerström$ and$R.$ Z.$ Sannerholm$
(2010),$op.$cit.$$
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and*the*need*for*restraint*

�FG45?<F;<A:�G;8�A887�9BE�4�5EB478E�4CCEB46;�GB�7B@8FG<6�CHEFH<G�B9�G;8�Q*H?8�B9�$4JR��

and$ therefore$assessment$by$ the$EU$ for$ such$efforts,$ raises$ the$ further$question:$how$

should$we$define$the$ends$intended$by$such$efforts$in$order$to$effect$sustainable$change$

in$ the$process$of$enlargement?$In$so$doing,$how$do$we$guard$against$ the$even$greater$

4E5<GE4EL�CBG8AG<4?�4:4<AFG�4A�Q8A7FR54F87R� G;E8F;B?7� 9BE�8A?4E:8@8AG��J;<6;�6BH?7�58�

so$overly$ambitious$as$to$never$be$attainable?$Or$maybe$the$question$should$be$asked$

7<998E8AG?L�� :<I8A� G;4G� G;8�45FB?HG8� Q8A7FR�B9� 4� GEH?L�4A7� 6BAF<FG8AG?L� 45<7<A:� Q*H?8�B9�

$4JR� FB6<8GL� 4E8� HA4GG4<A45?8�� GB� J;4G� 8KG8AG� F;BH?7� 8A7F� 58� approximated$ for$ a$

6BHAGEL�GB�QDH4?<9LR�4F�4�5BA4�9<78��-�@8@58E�$

Here$ we$ come$ back$ to$ our$ starting$ point.$ A$ trajectory$ requires$ consistency$ and$ such$

consistency$ cannot$ be$ easily$ attained$ by$ comparing$ developments$ across$ candidate$

countries$with$very$different$circumstances.$So$ there$ is$a$need$ for$ a$ common$referent$

and$an$ultimate$consistency,$which$we$believe$cannot$be$anything$other$than$with$the$

EU$itselfj$a$convergence$towards$which$the$(political)$criteria$are$supposed$to$deliver.$$

 BJ8I8E��J;4G�7B8F�QG;8��-�<GF8?9R�@84A�;8E8���B6HFF<A:�BA�6BAF<FG8A6L�58GJ88A�Q*H?8�

B9� $4JR�within,$ 4A7� G;8� Q*H?8� B9� $4JR�as$ projected$ F88@F� 4?@BFG� 4A� <@C8E4G<I8� Q5L�

789<A<G<BAR� O$ that$ is$ after$ all,$ what$ convergence$ through$ conditionality$ is$ about,$

especially$if$we$are$concerned$with$sustained$convergence$beyond$accession.$Moreover,$

such$ consistency$ is$ key$ to$ the$ legitimacy$ of$ EU$ demands$ and$ therefore$ the$

internalisation$ of$ its$ principles$ inside$ the$ countries$ themselves.$ We$ find$ that$ the$

greatest$criticism$emanating$from$the$ground,$even$among$committed$reformers,$is$that$

FH6;� 4A7� FH6;�@8@58E� FG4G8� Q7B8F� ABG� 9B??BJ� G;8� Q*H?8� B9� $4JR� 8<G;8E	R�&B� A887� 9BE�

examples$ here.$ We$ can$ argue$ over$ whether$ such$ perceptions$ are$ justified,$ but$

perceptions$ for$ our$ purposes$ are$ factsRonRtheRground.$ They$ matter$ whatever$ their$

underlying$justification.$$

+B�G;8�<@C?<64G<BAF�B9�G;<F�Q6BAF<FG8A6L�J<G;�G;8��-R�<@C8E4G<I8�A887�GB�58�G84F87�BHG��

ABG�BA?L�9BE�G;8�CHECBF8�B9�7E49G<A:�QCEB:E8FF�E8CBEGFR��5HG�<A�BE78E�GB�58�6B@@HA<64G87�

on$ the$ ground,$ as$ part$ of$ rendering$ the$ EU$ approach$ intelligible$ and$ legitimate.$ The$
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problem$here$ is$ not$ so$much$ that$ candidate$ countries$ are$ asked$ to$ converge$ towards$

QABAR8K<FG8AG��HEBC84A�FG4A74E7FR	�*4G;8E��<G� <F�G;4G�G;8L�4E8�94687�J<G;�4�@H?G<C?<6<GL�

of$such$standards$and$ways$of$articulating$them.$Most$importantly,$they$are$faced$with$a$

fundamental$ambiguity:$what$<F�G;8�E898E8AG�9BE�6BAI8E:8A68��Q�-R�BE�QA4G<BA4?R�Q*H?8�

B9�$4JR�FG4A74E7F�$

The$more$one$dwells$on$these$questions,$the$clearer$and$more$imperative$the$need$for$

G;8��-� GB� 8K8E6<F8�;H@<?<GL� 4A7� E8FGE4<AG� <A�789<A<A:� 4A7�4FF8FF<A:� G;8� Q*H?8�B9�$4JR�

from$an$endsRbased$perspective.$We$suggest$that$such$humility$should$be$grounded$on$a$

number$of$fundamental$precepts:$

1.# Contestability��
�����������������������������������������������#��������

�� $#

It$ is$ not$ surprising$ and$may$ even$ be$wise$ for$ the$ EU$ to$ shy$ away$ from$ a$ conceptual$

789<A<G<BA�B9�G;8�Q*H?8�B9�$4JR	��89<A<A:�G;8�Q*H?8�B9�$4JR�<F�4�C8E<?BHF�8K8E6<F8�@4AL�

JBH?7� F4L� 4� CB<AG?8FF� BA8	� Q/8� E86B:A<F8� <G� J;8A� J8� F88� <GR� F88@F� GB� 58� G;8� @BFG�

J<78FCE847� 4GG<GH78� GB� G;8� 789<A<G<BA4?� 6;4??8A:8	� ,;8� Q*H?8� B9� $4JR� can$ be$ analysed$

from$different$points$of$view,$whether$philosophical,$sociological,$political,$or$legal,$each$

with$a$different$semiology.$Indeed,$definitions,$when$definition$we$find,$vary$widely$as$a$

9HA6G<BA� B9� G;8� JE<G8ETF� CHECBF8�� GE47<G<BA� 4A7� 8E4	37$And$ today,$ debates$ among$ legal$

theorists$ abound$ O$ as$ exemplified$ for$ instance$ in$ Relocating$ the$ Rule$ of$ Law$

�(4?B@58??4�4A7�/4?>8E��87F	���J;BF8�I4E<BHF�4HG;BEF�ABG�BA?L�E8<AG8ECE8G�G;8�Q*H?8�B9�

$4JR�<A�G;8�;<FGBEL�B9�<784F��5HG�4F�4A�<784?�4A7�4�CE4K<F�<A�the$here$and$now.$This$paper$

will$not$summarise$these$debates$here,$but$simply$draw$out$one$fundamental$point$well$

summarised$by$Walker:$$

Q		G;8�Q*H?8�B9�$4JR�BC8E4G8F�4F�4�@8G4Rrule$R$a$rule$about$the$importance$and$
priority$of$legal$rules$R$for$a$polity.$Of$course$O$and$this$is$key$to$the$elusiveness$
4A7�6BAG8FG45<?<GL�B9�G;8�Q*H?8�B9�$4JR�O$ the$basic$idea$of$a$metaRrule$already$
carries$ a$ whiff$ of$ paradox,$ a$ circular$ sense$ of$ justification$ that$ purports$ to$
possess,$ and$ must$ therefore$ justify$ for$ itself,$ the$ same$ (that$ is$ ruleRlike)$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
37$$ �EBG8�� *	� �������� Q*H?8� B9� $4J�� *86;GFFG44G� 4A7� �G4G� 78� �EB<GR� <A� +G4E6>	� �� �87	���
Constitutionalism,$Universalism,$and$Democracy$F$A$Comparative$Analysis,$Nomos$Verlagsgesellschaft,$
Baden$Baden,$p.$271j$Hayek,$F.$(1978),$The$Constitution$of$Liberty,$University$of$Chicago$Press,$Chicago.$$
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properties$ as$ the$ thing$ for$which$ it$ provides$ higher$ and$ external$ justification$
�G;4G�<F��G;8�?4J�	R$

�BE�FHE8�G;8E8�4E8�98J�?8:4?�CBF<G<I<FGF�?89G��J;B�58?<8I8�G;4G�<G�<F�4F�F<@C?8�4F�Q=HFG�9B??BJ�

G;8� EH?8FR	�/8�;4I8� :8A8E4??L� 6ome$ to$ think$ of$ the$ law$ as$ a$ practice$ of$ interpretation$

requiring$ expertise,$ but$ also$ an$ institutional$ ethic,$ a$ certain$ mentality$ of$ the$ legal$

profession$which$ cannot$ simply$be$ taught,$but$ constitutes$ a$ cultural$project$ in$and$of$

<GF8?9	�'G;8EJ<F8��G;8�Q*H?8�B9�$4JR�F<@C?L�F8EI8F�4F�4�F@B>8F6E88A	$

So$where$to$go$from$here?$Analysts$often$simply$refer$to$the$history$of$the$idea$in$order$

GB� G84F8� BHG� <GF� 6BE8� 6BAG8AG	� �E<G4<ATF� �
��� Magna$ Carta$ O$ granting$ all$ free$ men$

throughout$the$realm$the$right$to$justice$O$ is$often$given$primacy,$but$others$prefer$to$

trace$ its$ origin$ to$ the$ ancient$Greeks,$who$ called$ for$ societies$ to$ be$ governed$ by$ preR

written$ rules$ applying$ equally$ to$ government$ and$ governed.$ Aristotle$ considered$

whether$it$was$better$for$kings$to$rule$with$personal$discretion$or$according$to$law,$and$

4FF8EG87� G;4G� <A� 4� +G4G8� :BI8EA87�5L� ?4J� Q�B7�4A7� E84FBA� 4?BA8� EH?8R��J;<?8� QC4FF<BA�

C8EI8EGF�G;8�@<A7F�B9�EH?8EF��8I8A�<9�G;8L�4E8�G;8�58FG�B9�@8A	R38$Some$would$argue$that$

the$ likes$ of$ Plato$ and$ Aristotle$ w8E8� ABG� G4?><A:� 45BHG� G;8� Q*H?8� B9� $4JR�� J;<6;� <F� 4�

relatively$young$concept,$and$a$product$of$modern$European$national$States.$However,$

<A�4??�64F8F��G;8�5EB47�<784?�B9�4�Q?4JR6BAFGE4<A<A:�CBJ8ER�J4F�4?@BFG�9BE:BGG8A�G;EBH:;�

centuries$ of$ divinely$ inspired$ monarchical$ rule$ in$ middleRage$ Europe,$ to$ return$ to$

prominence$ during$ the$ Enlightenment,$ when$ making$ the$ ruler$ bow$ to$ the$ law$ and$

infusing$ that$ law$ with$ the$ normative$ content$ of$ rights,$ became$ a$ paramount$ idea$ in$

liberal$thought.39$Crucially,$Britain$was$the$exception$to$this$trend$from$the$13th$century$

onwards.40$

A.$ V.$Dicey$ proposed$ the$ first$modern$ definition$ of$ the$ #*H?8� B9� $4JR� <A� ����� 4F� G;8�

6B@5<A4G<BA� B9� G;E88� Q><A7E87� 6BA68CGF	R� ,he$ first$ is$ a$ system$ of$ government$ which$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
38$$ Aristotle,$ in$ The$ Politics$ and$ the$ Constitution$ of$ Athens,$ Everson,$ S.$ (1988)$ (ed.),$ Cambridge$
University$Press,$Cambridge.$
39$$ See,$for$instance$Locke,$J.,$Two$Treaties$of$Government$(1689,$reprinted$1994),$Laslett.$P.$(ed.),$
Cambridge$University$Press,$Cambridge.$$
40$$ Reid,$ J.P.$ (2004),$Rule$ of$ Law:$ The$ Jurisprudence$ of$ Liberty$ in$ the$ 17th$ and$ 18th$ Centuries,$$
&BEG;8EA�!??<AB<F�-A<I8EF<GL�(E8FF���8#4?5��!??<AB<F��+88�4?FB�(4?B@58??4��	��
������Q,;8�*H?8�B9�$4J�4F�4A�
!AFG<GHG<BA4?�!784?�R�<A�(4?B@58??4���	�4A7�%BE?<AB��$	��87F	���Rule$of$Law$and$Democracy:$Internal$and$
External$Issues,$Brill,$Leiden.$
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8K6?H78F�QG;8�8K8E6<F8�5L�C8Esons$in$authority$of$wide,$arbitrary,$or$discretionary$powers$

B9�6BAFGE4<AG	R41$,;8�F86BA7�<F�HA<I8EF4?�FH5=86G<BA�GB�QG;8�BE7<A4EL�?4J�B9�G;8�E84?@�4A7�

4@8A45?8�GB�G;8�=HE<F7<6G<BA�B9�G;8�BE7<A4EL�GE<5HA4?F	R42$The$third$is$a$system$whereby$

G;8� Q:8A8E4?� CE<A6<C?8F� B9� G;8� 6BAFG<GHG<BAR� 4E8� 78I8?BC87� 4F� QG;8� E8FH?G� B9� =H7<6<4?�

decisions$ determining$ the$ rights$ of$ private$persons$ in$particular$ cases$ brought$ before$

the$courtsj$whereas$under$many$foreign$constitutions$the$security$(such$as$it$is)$given$to$

the$rights$of$individuals$results,$or$appears$to$result,$from$the$general$principles$of$the$

6BAFG<GHG<BA	R43$

�<68LTF$ approach$ has$ since$ been$ amply$ dissected$ and$ debunked,$ especially$ given$ his$

6BAGE47<6GBEL� 8@C;4F<F� BA� C4E?<4@8AG4EL� FBI8E8<:AGL� 4A7� G;8� Q*H?8� B9� $4JR�� 4A7� G;8�

incompatibility$between$his$criteria$and$a$great$deal$ that$ is$routinely$done$by$modern$

States.44$Yet$ interestingly,$ his$ work$ continues$ to$ serve$ as$ a$ referent$ in$ debates$ over$

definitions.$$

Friedrich$Hayek,$ another$writer$of$ influence$ fifty$ years$ later,$ traced$ the$history$of$ the$

Q*H?8�B9�$4JR�4A7�4E:H87� G;4G� <A� <GF� <784?� 9BE@�4G� ?84FG�� <G� 78C8A787�BA� G;8$ extent$ to$

J;<6;� G;8� 5H?>� B9� ?4JF� 4E8� ABG� FC86<9<6� 6B@@4A7F�� 5HG� E4G;8E� QEH?8F� 9<K87� 4A7�

announced$beforehand$O$rules$which$make$it$possible$to$foresee$with$fair$certainty$how$

the$ authority$ will$ use$ its$ coercive$ powers$ in$ given$ circumstances,$ and$ to$ plan$ oA8TF�

<A7<I<7H4?� 4994<EF� BA� G;8� 54F<F� B9� G;<F� >ABJ?87:8	R45$If$ these$ approaches$ still$ hold$ a$

privileged$referential$status,$they$are$generally$superseded$precisely$because$they$tend$

GB�BI8E?BB>�G;8�@BE8�FH5FG4AG<I8�4FC86GF�B9�G;8�Q*H?8�B9�$4JR��G;4G�<F��J;L�and$in$what$

J4L�G;8�Q*H?8�B9�$4JR�8A7F�HC�6BHAG<A:�<A�4�:<I8A�CB?<GL	�$

And$of$course,$other$political$philosophers$have$long$applied$their$emphasis$elsewhere.$

In$ the$ Lockeian$ tradition,$ the$ need$ for$ security$ and$ impartial$ judgment$ remains$ the$

central$ reasoA� 9BE� 6E84G<A:� +G4G8F� <A� G;8� 9<EFG� C?468�� 4A7� G;8� Q*H?8� B9� $4JR� <F� 45BHG�

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
41$$ Dicey,$A.$V.$(1988),$Introduction$to$the$Study$of$the$Law$of$the$Constitution,$10th$edition$(1959),$
Macmillan,$London,$p.$188.$
42$$ Dicey,$A.$V.$(1885),$op.$cit.,$p.$193.$
43$$ Dicey,$A.$V.$(1885),$op.$cit.$pp.$195R96.$
44$$ See$Jennings,$I.$(1933),$The$Law$and$the$Constitution,$5th$edition$(1963),$University$of$London$
Press,$London,$pp.$39R41.$
45$$ Hayek,$F.$(1994),$The$Road$to$Serfdom,$University$of$Chicago$Press,$Chicago,$p.$80.$
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ensuring$that$this$is$actually$the$case.$For$Judith$Shklar$(writing$under$the$long$shadow$

of$ the$ Holocaust),$ the$ goal$ of$ the$ liberal$ State$ should$ always$ be$ to$ protect$ those$

vulnerable$to$the$abuses$of$power$O$protection$from$fear,$protection$from$cruelty.$In$this$

liberal$tradition,$protection$from$State$violence,$and$citizensRonRcitizens$violence$should$

58�F88A�4F�G;8�6BE8�:B4?�B9�G;8�Q*H?8�B9�$4JR�<784?	46$$

Examples$could$be$multiplied��5HG�G;8�:8A8E4?�CB<AG�<F�G;<F��58LBA7�G;8�Q6BE8�<AGH<G<BAR�

B9�G;8�Q*H?8�B9�$4JR��4A7�58LBA7�G;8F8�I8EL�5EB47�@46EBR<FFH8F�B9�8@C;4F<F��G;8�Q*H?8�

B9�$4JR�:8A8E4G8F�Q54GG?8F�B9�<AG8ECE8G4G<BAR�O$as$is$the$case$for$every$human$endeavour$

setting$down$valued$concepts$in$a$constantly$changing$worldj$a$trait$vividly$exemplified$

in$the$religious$sphere,$from$Talmudic$to$Koranic$debates.$The$very$fabric$of$society$is$

about$ finding$ ways$ for$ the$ nonRviolent$ resolution$ of$ conflict$ over$ what$ we$ mean$ by$

Q8DH4?<GL�R�Q=HFG<68�R�Q94<EA8FFR�BE�Q?<58EGLR	�,;<F�<F�GEH8�5BG;�<A�I8EL�:8A8E4?�G;8BE8G<64?�

terms$ at$ the$ level$ of$ concepts$ and$ design,$ and$ in$ particular$ cases,$ places$ and$ time,$

<AIB?I<A:�C4EG<6H?4E�C8BC?8�4A7� <AFG<GHG<BAF	��8A8E4?�7<FCHG8F�45BHG�J;4G� G;8� Q*H?8�B9�

$4JR�actually$means$as$a$concept$trickle$down$to$the$particular$O$although$the$outcomes$

of$ such$ microRbattles$ are$ underRdetermined$ if$ we$ only$ consider$ broad$ theoretical$

debates.$ LawRbased$ decisions,$ whether$ by$ judges,$ legislators,$ administrators,$ civil$

servants,$ policemen$ or$ ultimately$ citizens$ in$ general,$ all$ involve$ some$ degree$ of$

interpretation.$And$each$such$decision$can$be$contested$on$ the$grounds$of$alternative$

rival$interpretations.$$

Perhaps$most$fundamentally,$we$take$it$for$granted$that$most$ordinary$citizens$like$the$

idea$of$law$by$rules,$and$consider$that$they$are$better$off$with$rules$that$are$impartial,$

nonRdiscriminatory$etc.$However,$should$we$not$sometimes$question$this$assumption?47$

What$ is$ the$ line$ between$ seeing$ the$ social$ facts$ discussed$ above$ (II)$ as$ the$ most$

9HA74@8AG4?� B5FG46?8F� GB� G;8� 8AGE8A6;@8AG� B9� G;8� Q*H?8� B9� $4JR�� 4A7� F88<A:� G;8@�4F�

@<EEBE<A:�G;8�<A;8E8AG�9?4JF�B9�G;8�Q*H?8�B9�$4JR�<GF8?9���B<A:�4J4L�J<G;�G;8�6B<A�HA78E�

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
46$$ See$ Shklar,$ J.$ (1984),$ Ordinary$ Vices,$ Harvard$ University$ Press,$ Cambridgej$ and$ Shklar,$ J.$
�������� Q$<58E4?<F@�B9��84ER� <A� B99@4A��+	� �87	���Political$ Thought$&$Political$Thinkers,$University$ of$
Chicago$ Press,$ Chicago.$ See$ also$ Zakaria,$ F.$ (2003),$ The$ Future$ of$ Freedom:$ Illiberal$ Democracy$ at$
Home$and$Abroad,$W.W.$Norton,$New$York$
47$$ Teiler$argues$that$people$obey$the$law$because$they$believe$that$they$are$treated$fairly$by$it,$in$a$
procedural$way.$
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G;8�G45?8�4A7�G;8�?<GG?8�;8?C�9EB@�BA8TF�B99<6<4?�9E<8A7F�O$the$smoothing$out,$that$is,$of$the$

hard$social$edges$O$can$sometimes$be$seen$as$a$machination$of$the$elites.$Contestation,$

?8GTF� ABG� 9BE:8G�� @4L� 58� B9� G;8� G;<A:� <GF8?9�� 8KG8EA4??L� <@CBF87� @B78F� B9� 6BA9?<6G�

resolution$and$its$formalism$that$are$destructive$of$local$ways.$

2.# Diversity�� ������������������� �������������������� ���� #���������� $�

in#the#EU#

Although$legal$scholars$and$other$analysts$may$have$different$normative$allegiances$as$

individuals$or$ schools$of$ thoughts,$ it$ is$ fair$ to$ say$ that$ in$Europe$ they$have$ tended$ to$

cluster$ around$ the$ national$ legal$ traditions$ of$ their$member$ states.$ Indeed,$ there$ are$

good$reasons$ for$ the$EU$qua$EU$ GB�E89E4<A� 9EB@�8KC?<6<G?L�789<A<A:� G;8�Q*H?8�B9�$4JR��

?8FG�<G�GE847F�BA�G;8F8�GE47<G<BAF	�+B@8�JBH?7�4E:H8�G;4G�Q*86;GFFG44G�R�Q�G4G�78��EB<GR��

Q*H?8�B9�$4JR�4??�E898E�GB�G;8�F4@8�9HA74@8AG4?�CE<A6<C?8F��G;8�F8C4E4G<BA�B9�CBJ8EF��G;8�

need$to$govern$by$generally$valid,$public$legal$precepts$that$remain$the$same$in$different$

contexts,$ the$nonRretroactivity$of$ law$ etc.48$However,$beyond$ this$ very$general$ core$of$

common$ functional$ traits,$ entire$ scholarly$ careers$ have$ been$ made$ analysing$ the$

differences$and$similarities$between$these$three$concepts.$Each$arose$out$of$a$particular$

historical$context,$and$each$was$reRinterpreted$to$suit$evolving$times.$At$the$same$time,$

each$concept$draws$as$much$from$interaction$with$the$others$as$from$their$own$unique$

histories$leading$to$contestation,$within$as$well$as$between$these$traditions.$

To$ brutally$ simplify,$ the$ core$ disagreements$ revolve$ around$ broad$ questions$ such$ as,$

inter$alia:$$

1. The$ role$ played$ by$ rights:$ are$ they$ inherent$ to$ the$ principle,$ or$ can$ a$

government$ rule$by$ law$and$ through$ law,$without$ requiring$ that$ the$ law$have$

substantive$content$in$terms$of$rights$(formalist$vs.$substantive$approaches)?$

2. The$relationship$between$the$State$and$law:$ is$the$ law$primary,$that$ is$before$

and$ above$ the$ State,$ or$ is$ the$ law$ secondary$ to$ the$ State$ O$ with$ the$ State$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
48$$ %46�BE@<6>��&	��	���������Q�8E�*86;GFFG44G�HA7�7<8�*H?8�B9�$4J�R�"uristenzeitung,$Vol.$50,$pp.$
65R70.$



 

44 
 

governing$through$law,$but$retaining$the$right$to$amend$or$alter$laws$as$it$sees$

fit?$

3. The$ sovereignty$ of$ Parliament:$ as$ a$ subset$ of$ the$ previous$ question,$ is$

Parliament$ constrained$ by$ some$ higher$ (constitutional)$ law,$ enforced$ by$ a$

higher$court$and$judges,$or$is$Parliament$sovereign,$entitled$to$override$any$law$

previously$enacted?$

$8G�HF�Q5HLR�9BE�4�@B@8AG�CE8I4<?<A:�ABG<BAF�B9�A4G<BA4?�47=H7<64G<BA	�,;8��E<G<F;�G8A7�

to$ give$ primacy$ to$ both$ rightsRasRtheRQ*H?8RB9� $4JR� 4A7� ?4J� BI8E� G;8� +G4G8�� J;<?8�

upholding$the$sovereignty$of$the$Parliament.$For$Dicey$and$his$followers,$the$soRcalled$

English$Constitution$emanates$from$common$law$decisions,$and$is$not$primary$to$themj$

while$ no$ government$ may$ disregard$ individual$ rights$ emanating$ from$ common$ law$

simply$ by$ changing$ the$ constitution,$ neither$may$ the$ courts$ overrule$ lawmakers.$ For$

Dicey,$English$common$law,$which$emanates$from$case$law,$may$not$be$fundamentally$

altered$by$the$government$or$even$the$judiciary.$Thus,$law$is$above$the$State$and$rights$

are$ fundamental$ to$ the$ substance$ of$ law.49$As$ discussed$ above,$ there$ has$ been$ a$ long$

story$of$ intraRBritish$contestation$on$this,$as$Parliament$can$and$ indeed$does$overrule$

common$law,$especially$in$the$last$decades$where$statutory$law$has$developed$into$the$

main$source$of$law.$Dicey$himself$had$planted$the$conceptual$seeds$of$this$contradiction$

by$ emphasising$ parliamentary$ sovereignty.$ He$ did$ worry$ about$ the$ legislator$ himself$

violating$individual$rights,$but$was$not$able$to$resolve$this$tension.50$In$a$seminal$essay,$

�E<G4<ATF� 9BE@8E� F8A<BE� $4J� $BE7�� ,B@� �<A:;4@�� E868AG?L� 4GG8@CG87� GB� CEBI<78� 4�

summary$of$J;4G�;8�F4J�4F�G;8�Q466H@H?4G87�J<F7B@R�BA�G;8�Q*H?8�B9�$4JROaiming$at$

4�HA<I8EF4?�HA78EFG4A7<A:�B9� G;8�Q*H?8�B9�$4JR��47@<GG87?L�J<G;�4��E<G<F;�5<4F	�,;<F� <F�

5HG�BA8�E847<A:�B9�G;8�@84A<A:�B9�Q*H?8�B9�$4JR�<A��E<G4<A�BE�<A7887�8?F8J;8E8	$51$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
49$$ +4AGBEB���	��
������Q,;8�*H?8�B9�$4J�4A7�G;8�$<58EG<8F�B9�G;8��A:?<F;��,;8�<AG8ECE8G4G<BA�B9��?58EG�
.8AA��<68LR�<A��4BFG4	�(�4A7�1B?B��	��87F	���The$Rule$of$Law:$History,$Theory,$and$Criticism,$Springer,$
Dordrecht,$pp.$153R199.$See$also$Ivor$Jennings$critical$writings$in$the$1930s.$
50$$ We$are$grateful$to$KarlRPeter$Sommermann$for$suggesting$this$point.$
51$$ Bingham,$T.$(2010),$The$Rule$of$Law,$Penguin$Books,$London.$For$a$rejoinder$see$for$instance,$
Bradley,$ A.W.$ and$ K.$ Ewing$ (2007),$ Constitutional$ and$ Administrative$ Law,$ 14th$ edition,$ Pearson$
�7H6G4<BA�$<@<G87�� 4E?BJ��C	�����Q,B74L�<G� <F�ABG�CBFF<5?8�GB�F;4E8��<68L�F�94<G;�<A�G;8�6B@@BA�?4J�4F�
G;8�CE<@4EL�?8:4?�@84AF�B9�CEBG86G<A:�G;8�6<G<M8ATF�?<58EG<8F�4:4<AFG�G;8�+G4G8	��<EFG��9HA74@8AG4l$liberties$
at$common$law$may$be$eroded$by$Parliament$and$thus$acquire$a$residual$character$(namely,$what$remains$
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At$ the$other$en7�B9� G;8�FC86GEH@�� G;8� Q*H?8�B9�$4JR� <F� E87H687� GB�@8E8� Q?8:4?<GLR�� G;8�

E8FC86G�B9�CBF<G<I8�?4J�BE�QG;8�?4JF�BA�G;8�5BB>FR	� <FGBE<64??L��G;<F�J4F�G;8�CBF<G<BA�B9�4�

radical$ current$ of$ legal$ positivism$ in$ the$ first$ half$ of$ the$ 20th$ century$ primarily$ in$

Germany$ and$ Austria,$ in$ other$ words,$ a$ highly$ reduced$ historical$ view$ of$ the$

Q��������

�$�$ The$ Austrian$ Hans$ Kelsen$ underlined,$ that$ from$ a$ strictly$ positivist$

I<8JCB<AG�� 8I8EL� +G4G8� <F� 4� Q*H?8� B9� $4JRRbased$ State$ (Rechtsstaat),$ insofar$ as$ every$

State$represents$a$coercive$legal$order.52$Thus,$as$they$saw$it,$when$in$1869,$Lorenz$von$

Stein$ declared$ that$ the$ German$ Rechtsstaat$ was$ uniquely$ Germanic$ Othat$ it$ sprung$

from$the$particular$German$history,$he$meant$that$in$this$history,$the$State$created$the$

law$and$ruled$by$law.$While$the$State$was$bound$to$follow$the$laws$it$had$made,$there$

was$no$formal$content$that$could$make$a$law$created$by$the$State$fundamentally$unjust$

O$ rights$ do$ not$ precede$ the$ law.$ Under$ this$ understanding,$ Rechtstaat$ was$

fundamentally$concerned$with$limiting$the$arbitrary$power$of$the$State,$not$in$creating$

a$sphere$of$inviolable$rights.53$$

Clearly,$ however,$ this$ viewpoint$ is$ far$ from$ the$ original$ idea$ of$ the$ Rechtsstaat$ as$

developed$ in$ the$ first$ half$ of$ the$ 19th$ century.$ In$ Germany,$ Robert$ von$ Mohl,$ who$

CE868787��<68L��;47�789<A87�G;8�B5=86G<I8�B9� G;8�*86;GFFG44G�4F�QGB�BE:4A<F8� G;8� ?<I<A:�

together$of$the$people$in$such$a$manner$that$each$member$of$ it$will$be$supported$and$

fostered,$to$the$highest$degree$possible,$in$its$free$and$comprehensive$exercise$and$use$

B9�<GF�FGE8A:G;FR	54$The$link$of$the$Rechtsstaat$to$fundamental$rights$and$freedoms$was$

unsurprisingly$reRemphasised$after$World$War$II,$extending$Robert$von$Mohl$to$imply$a$

Qsozialer$RechtsstaatR�6;4E46G8E<F87�5L�4�CBF<G<I8�EB?8�9BE�G;8�+tate$in$fostering$actively$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
after$ all$ the$ statutory$ restrictions$ have$ taken$ effect).$ Second,$ the$ common$ law$ does$ not$ assure$ the$
economic$or$social$wellRbeing$of$individuals$or$communities.$Third,$the$belief$that$there$is$much$value$in$a$
9BE@4?�786?4E4G<BA�B9�G;8�<A7<I<7H4?TF�54F<6�E<:;GF�<F�J<78?L�4668CG87��4A7�;4F�?87�GB�G;8� H@4A�*<:;GF��6G�
�����4A7�G;8�6E84G<BA�B9�A8J�CEB687HE8F�9BE�CEBG86G<A:�G;BF8�E<:;GF	R$
52$$ Kelsen,$H.$(1925),$Allgemeine$Staatslehre,$Julius$Springer,$Berlin,$p.$91.$
53$$ $(4?B@58??4���	��
������BC	�6<G	���BMM<���	��
������Q*86;GFFG44G�4A7�!A7<I<7H4?�*<:;GF� <A��8E@4A�
�BAFG<GHG<BA4?� <FGBEL�R� <A� �BFG4� (	� 4A7��	� 1B?B� �87F	�� �
������ The$ Rule$ of$ Law$History,$ Theory$ and$
Criticism,$Law$and$Philosophy$Library,$Volume$80,$Springer,$Dordrecht,$p.$237R259.$
54$$ Mohl,$ R.$ von$ (1844),$ Die$ PolizeiFWissenschaft$ nach$ den$ Grundsätzen$ des$ Rechtsstaates,$ 2nd$
edition,$ Vol.$ 1,$ H.$ Laupp,$ Tübingen,$ §$ 1,$ p.$ 5.$ Indeed,$ all$ organisational$ and$ procedural$ requirements$
which$ have$ been$ identified$ since$ then$ as$ constituent$ elements$ of$ a$Rechtsstaat,$ such$ as:$ separation$ of$
powers,$principles$of$legality,$judicial$control$of$public$power$and$effective$protection$of$individual$(and$
minority)$ rights,$ legal$security,$accountability,$proportionality$etc.,$are$means$ to$prevent$arbitrary$State$
action$and$protect$individual$freedom.$
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favourable$social$conditions$for$the$free$development$of$the$individuals.55As$a$corollary,$

when$the$NaziRdoctrine$explicitly$declared$a$new$understanding$of$the$Rechtsstaat$O$a$

+G4G8� 54F87� BA� G;8� <784F� B9� =HFG<68� B9� QA4G<BA4?� FB6<4?<F@R�� G;4G� =HFG<9<87� 4F� ?8:4?� 4AL�

46G<BA�6BA7H6G87�5L�G;8�+G4G8�<A�4�Q?8:4?R�J4L�O$e.g.$through$generally$valid,$public$legal$

precepts$ that$ remained$ the$ same$ in$different$ contexts,$ and$were$nonRretroactive.$This$

was$clearly$a$perversion$of$the$original$idea$of$the$Rechtsstaat.56$$

�8FC<G8� IBA� +G8<ATF� 6?4<@F� B9� 4� HA<DH8� �8E@4A<6� 6;4E46G8E�� G;8� �E8A6;� G8E@� Etat$ de$

Droit$ is$ a$ literal$ translation$ of$ Rechtsstaat,$ and$ is$ based$ on$ the$ same$ fundamental$

CE<A6<C?8F	�,;8�+G4G8�@HFG�BC8E4G8�G;EBH:;�?4J��4A7�G;8�+G4G8TF$powers$are$constrained$

by$ law,$ particularly$ the$ separation$ of$ powers$ and$ judicial$ review.$ However,$ in$ some$

conceptions$ of$ Etat$ de$ droit,$ Q9HA74@8AG4?� E<:;GFR� 4E8� HF87� FGEH6GHE4??L� 4F� 4� J4L� B9�

limiting$excesses$of$power$O$the$excessive$authority$of$the$monarchs,$firstly,$and$of$the$

C8BC?8��F86BA74E<?L��4F�J<G;�G;8�4E5<GE4EL�4A7�5EHG4?�QC8BC?8TF�EH?8R�7HE<A:�G;8�E8<:A�B9�

terror$after$the$French$revolution.$To$be$sure,$these$rights$are$enshrined$in$statute$law,$

and$ therefore$can$be$altered$by$ the$State.57$So$while$ the$historical$ roots$of$ the$French$

understanding$ provide$ for$ a$more$ rightsRbased$ understanding,$ the$ codification$ of$ the$

�E8A6;� 9HA74@8AG4??L� 7<998E8AG<4G8F� <G� 9EB@� G;8� <784� B9� 4� Q*H?8� B9� $4JR� 8@4A4G<A:�

organically$from$individual$decisions.$$

In$the$end,$however,$many$would$argue$that$these$three$variants$are$not$really$at$odds,$

but$ rather$ subject$ to$ a$ continuing$ conversation$ within$ and$ between$ each$ tradition.$

German$ scholars$ explain$ how$ in$ the$ aftermath$ of$ WWII,$ the$ Germans$ modified$ the$

concept$ of$Rechtsstaat$ to$ fundamentally$ limit$ the$ power$ of$ the$ State,$ and$ enshrined$

human$rights$as$central$to$the$concept$O$as$they$were$in$its$earliest$glimmerings$in$the$

writings$of$ Immanuel$Kant.58$Meanwhile,$ in$ the$Anglo$world,$ formalist$ scholars$claim$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
55$$ �BE� 4A� 8A?<:;G8A<A:� 7<F6HFF<BA� F88� +B@@8E@4AA�� #	� (	� �
��
��� Q,;8� *H?8� B9� $4J� 4A7� (H5?<6�
Administration$ in$ a$ Global$ +8GG<A:R�� <A�� !AG8EA4G<BA4?� !AFG<GHG8� B9� �7@<A<FGE4G<I8� +6<8A68F� �87	���
Governance$ and$ Public$ Administration$ in$ the$ 21st$ Century,$ Proceedings$ of$ the$ XXVth$ International$
Congress$of$Administrative$Sciences$Athens$2001,$IISA/IIAS,$Brussels,$pp.$67,$72.$
56$$ See$Sommermann,$K.$P.$ (1997),$Staatsziele$ und$ Staatszielbestimmungen,$Mohr,$Tübingen,$pp.$
150$et$seq.$
57$$ $4DH<8M8���	��
������Q�G4G�78��EB<G�4A7�&4G<BA4?�+BI8E8<:AGL�<A��E4A68�R�<A��BFG4�(	�4A7��	�1B?B�
(eds.),$op.$cit.,$pp.$261R291.$
58$$ Böckenförde,$E.RW.$(1992),$"Rechtsstaat",$in:$Ritter$J.$et$al.$(eds.),$Historisches$Wörterbuch$der$
Philosophie,$Vol.$8,$WBG,$Darmstadt,$pp.$332R342.$
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G;4G� G;8�Q*H?8$B9�$4JR�7B8F�ABG� <A6?H78�G;8�6BA68CG�B9�E<:;GF�O$ in$effect,$ stripping$ the$

Q*H?8�B9�$4JR�7BJA�GB�G;8�BE<:<A4?�@84A<A:�B9�#�������

�R	59$Thus$while$the$Germans$

moved$from$a$formalist$to$a$more$substantivist$I<F<BA�B9�G;8�Q*H?8�B9�$4JR��FB@8�B9�G;8<E�

English$counterparts$were$tempted$to$move$in$the$opposite$direction.$Moreover,$each$of$

these$ traditions$ is$ subject$ to$ intense$ debates$ over$ judicial$ activism$ and$ the$ issue$ of$

constitutional$vs.$parliamentary$sovereignty.$$

At$this$stage,$it$might$be$worth$noting$that$scholars$and$lawyers$operating$in$the$nonR

�HEBC84A�JBE?7�;4I8�4E:H87�G;4G�G;8�:8A8E4?�<784�B9�G;8�Q*H?8�B9�$4JR�<F�ABG�FC86<9<64??L�

European$but$universal$O$with$variants$of$course.$Analysts$of$MuslimRmajority$countries,$

for$ instance,$ have$pointed$ out$ that$ although$ there$ are$ of$ course$ intense$ controversies$

among$ Muslim$ scholars$ (admittedly$ liberal$ Muslims)$ on$ how$ to$ interpret$ the$

relationship$between$the$Law$and$the$Koran,$it$ is$possible$to$situate$the$genesis$of$the$

Q*H?8� B9� $4JR� <A� !F?4@	� ,;<F� <A6?H78F� G;8� <784� G;4G� 4� CB?<GL� F;BH?7� ABG� 58� 5H<?G� BA�

belonging$ to$a$common$ identity,$but$on$a$voluntary$adhesion$ to$common$principle$or$

the$idea$that$clerics$form$a$counterweight$to$the$powers$that$be.$And$that$whatever$the$

historical$ record,$and$as$ long$as$ there$ is$a$willingness$ to$historicise$ the$ inheritance$of$

!F?4@��G;8�Q*H?8�B9�$4JR�CEBI<78F�G;8�:E4@@4E�4A7�IB645H?4EL�J<G;�J;<6;�G;8�78@4A7F�

of$reformers$in$Arab$countries$are$articulated$in$the$here$and$now.$$

!A�FH@��J;8A�<G�6B@8F�GB�G;8�Q*H?8�B9�$4JR��4F�<A�4??�BG;8E�J4?>F�B9�FB6<4?�?<98��BA8�F<M8�

does$not$fit$all,$not$only$because$the$target$countries$themselves$differ$(even$if$part$of$

G;8<E�QGE47<G<BAR�<F�788@87�BHGF<78�G;8�Q*H?8�B9�$4JR���5HG�5864HF8�B9�G;e$diversity$of$the$

referent$ itself.$ Even$ single$ market$ standards$ are$ subject$ to$ mutual$ recognition.$ How$

G;8A�6BH?7�J8�9<A7�Q4��HEBC84A�FG4A74E7R�J;8A�<G�6B@8F�GB�G;8�Q*H?8�B9�$4JR�$

3.# Autonomy:#we#cannot#escape#the#complex#relationship#between#

national#and#EU#versions#�������#���������� $�#

Several$ strategies$ are$ possible$ in$ the$ face$ of$ interpretative$ and$national$ diversity.$ For$

one,$there$is$the$search$for$a$common$core$vested$in$the$idea$that$member$states$adhere$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
59$$ For$ a$ legal$ formalist$ viewpoint,$ see$Raz,$ J.$ (1979),$The$Authority$ of$ Law:$Essays$ on$Law$and$
Morality,$Oxford$University$Press,$Oxford,$pp.$210R
����BE�+64?<4���	���������Q,;8�*H?8�B9�$4J�4F�G;8�$4J�
B9�*H?8F�R�The$University$of$Chicago$Law$Review,$The$University$of$Chicago,$Chicago,$Vol.$56,$p.$1179.$
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to$ broadly$ similar$ liberal$ democratic$ principles$ domestically$ on$ which$ their$

supranational$ democratic$ polity$ is$ predicated:$ fair$ elections,$ equal$ access$ to$ justice,$

respect$ for$ social$ and$ political$ minorities.$ However,$ as$ we$ have$ seen,$ this$ search$ is$

elusive$ and$ eminently$ contestable$ in$ an$ operational$ sense.$ $ And$ of$ course,$ in$ such$ a$

quest$ for$ commonality,$ difficulties$ are$ magnified$ in$ the$ context$ of$ the$ current$

8A?4E:8@8AG	��BE�J;4G�<F�SABE@4?T�9BE�6HEE8AG��-�@8@58E�FG4G8F�<F�ABG�4?J4LF�C8E68<I87�

4F�SABE@4?T�4A7�S4CCEBCE<4G8T�5L�4CC?<64AG�6BHAGE<8F,$especially$in$postRconflict$societies$

where$ the$notion$of$normalcy$and$ justice$ is$affected$by$ irreconcilable$perceptions$and$

misperceptions$(Anastasakis,$2008).$$

�A�4?G8EA4G<I8�4CCEB46;�<F�GB�FG4EG�9EB@�G;8�CE8@<F8�G;4G�4A��-TF�8A7FRbased$approach$

should$rely$on$the$principles$by$which$the$EU$qua$EU$claims$to$hold$its$own$States$to$

account,$and$therefore$by$which$candidate$countries$will$continue$to$be$judged$as$they$

become$members.$!A�BG;8E�JBE7F��4A�S4HGBAB@BHF�-A<BA�6BA68CG�B9�G;8�Q*H?8�B9�$4JR�

needs$ tB�58� <78AG<9<87T� ��EAH??�
��
��C	�
���	�+B@8�JBH?7�4E:H8� G;4G�J8�64A�E847� G;8�

�B@@<FF<BATF�E8CBEGF�4F�7B<A:�8K46G?L� G;4G��4?58<G� <@C?<6<G?L�O$ that$ there$ is$already$an$

acquis$ politique$ of$ commonly$ accepted$ legal$ standards,$ norms,$ and$ practices$ which$

simply$needs$to$be$teased$out.$$

However,$we$cannot$embark$on$such$an$approach$without$pointing$out$its$limits.$Above$

all,$is$that$many$of$the$issues$that$the$Commission$considers$and$assesses$in$candidate$

countries$belong$to$national$competences$within$the$member$states.$The$idea$that$it$is$

perhaps$ legitimate$ for$ EU$ institutions$ to$ police$ the$ criteria$ lying$ beyond$ the$

competences$ of$ the$ EU,$ stems$ from$ the$ assumption$ that$member$ states$ had$ already$

reached$acceptable$standards$as$initial$members,$and$have$thus$been$able$to$maintain$

them$on$ their$ ownd$ though,$with$EU$ law$policing$ them$at$ the$margin$of$ the$national$

system$to$the$extent$G;4G�G;8L�<@C<A:8�BA�G;8��-TF�7B@4<A�O$albeit$a$domain$that$has$

considerably$ traded$ on$ human$ rights$ issues,$ thanks$ to$ the$ activism$ of$ the$ European$

Court$ (Weiler,$ 1991).$ However,$ even$ if$ this$ justification$ held,$ the$ limits$ of$ EU$

competence$ bolster$ the$ core$ argument$ of$ this$ paper$ O$ that$ delving$ into$ the$ specific$

means$for$achieving$certain$ends$may$indeed$be$much$too$specific$when$one$considers$

the$limits$of$EU$jurisdiction.$
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,;<F�CB<AG�G4>8F�BA�47787�J8<:;G�J;8A�BA8�6BAF<78EF�G;4G��-�87<6GF�BA�G;8�Q*H?8�B9�$4JR�

are$not$only$questionable$in$terms$of$competence,$but$that$they$exhibit$a$specific$bias.$

Some$analysts$have$argued$that$the$EU$can$be$characterised$by$a$litigation$style$which$is$

very$ different$ from$ that$ of$ its$ member$ states,$ especially$ on$ the$ continent$ (Kelemen,$


����	� �66BE7<A:?L�� Q�HEBC84A<F4G<BA� 4F� ?8:4?<F4G<BAR� ?847F� GB� CE8I4<?<A:� 4CCEB46;8F�

that$may$be$at$variance$with$what$individual$member$states$see$as$the$core$tenets$of$the$

Q*H?8�B9�$4JR�G;4G�E8@4<A�CE87B@<A4AG?L�HA78E�G;8<E�=HE<F7<6G<BA4?�CE8EB:4G<I8F	�Q�HEBR

?8:4?<F@R� <F� 6?BF8E� GB� 4A� �@8E<64A�� 47I8EF4E<4?�� ?8:4?<FG<6� FGL?8� 54F87� BA� 9BE@4?� 4A7�

prescriptive$approaches,$transparency,$the$broad$empowerment$of$private$litigants$and$

the$ reliance$ on$ private$ enforcement.$ By$ contrast,$ many$ European$ States$ operating$

under$ a$ more$ dirigiste$ tradition,$ rely$ on$ a$ corporatist$ style$ with$ a$ greater$ degree$ of$

informality$ and$discretion$vested$ in$ administrative$ and$policy$networks,$while$ relying$

on$relationships$of$trust$between$the$actors$relevant$to$the$operation$of$the$law.$$

,B�58�FHE8��<G�JBH?7�@4>8�F8AF8�G;4G��-�?8I8?�Q*H?8�B9�$4JR�6H?GHE8�JBH?7�ABG�58�45?8�GB�

rely$on$the$same$degree$of$trust$as$member$states$given$its$fragmented$political$nature,$

and$that$ it$should$seek$to$give$greater$degree$of$certainty$to$outsiders$through$explicit$

trust.$ This$ in$ turn$ encourages$ a$ greater$ reliance$ on$ judicialisation$ and$ the$ framing$of$

policies$ as$ rights$ t;4G� 64A� 58� 8A9BE687� 5L� CE<I4G8� C4EG<8F� <A� G;8� 45F8A68� B9� QCH5?<6�

8A9BE68EFR	� ,;8� <784� 4A7� CHECBF8� B9� Q6BAFG<GHG<BA4?� 6BHEGFR� <F� @4:A<9<87� <A� FH6;� 4�

context,$ and$ individual$ grievances$may$ take$ precedence$over$ the$ abstract$weighing$ of$

QG;8�CH5?<6�<AG8E8FGR�5y$civil$servants$and$administrators.$This$is$turn$might$be$a$good$

thing$when$one$considers$ the$need$to$protect$groups$O$ from$minorities$ to$consumers,$

who$might$ be$ overlooked$ in$ such$ a$ top$ down$ weighing.$ Yet,$ such$ an$ EU$ bias$ is$ not$

without$detractors$for$the$power$it$gives$to$judges$and$social$settlements$(say$over$the$

operation$ of$ capitalism),$ and$ the$ unpredictable$ nature$ of$ enforcements.$ Though,$

wherever$one$falls$on$this$debate,$there$are$indeed$different$possible$views$(as$discussed$

above)$ on:$ the$ desirable$ balance$ between$ the$ public$ and$ private$ mechanisms$ of$ the$

enforcement$ of$ the$ law,$ the$ legitimacy$ of$ constitutional$ review$ and$ the$ issue$ of$ the$

democratic$credentials$of$the$courts$and$judges$viz.$legislators,$the$implications$of$legal$

delegation,$as$well$as$the$status$of$rights$protection$in$the$policy$making$process.$Why$

G;8A�F;BH?7�4A�Q�-�I<8JR�E4G;8E�G;4A�4�(BEGH:H8F8���E8A6;�BE��E<G<F;�I<8J�CE8I4<?�J;8A�
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it$comes$to$accession$countries?$And$of$course,$the$devil$is$in$the$detail.$So$for$instance,$

Q6BAFG<GHG<BA4?� E8I<8JR� @4L� 58� 8@587787� <A� G;8� �HEBC84A� FB6<4?� 945E<6�� 6BAGE4R

mainstream$British$view,$but$the$core$tenets$of$such$review$may$be$highly$contested$O$

witness$ the$critique$of$east$European$court$ jurisprudence$as$rhetorical$ornaments.$An$

accession$SG4G8TF�C8E9BE@4A68�BA�G;8�Q*H?8�B9�$4JR�@<:;G�<A�G;8�8A7�78C8A7�BA�J;BF8�

scale$is$used.$

4.# Definitions?as?frames:#towards#an#eclectic#definitional#approach?#

With$ all$ of$ these$ caveats$ in$ mind,$ how$ can$ the$ EU$ possibly$ agree$ on$ an$ endsRbased$

definition$ of$ the$ Q*H?8� B9� $4JR� G;4G� 6BH?7� :H<78� <GF� 4FF8FF@8AG� 8K8E6<F8F��/8�58?<8I8�

that$it$is$possible,$as$long$as$it$is$recognised$that$such$a$definition$is$not$meant$to$move$

4J4L� 9EB@� QG;8� CB?<G<6<F87� CEB68FF� B9� 8A?4E:8@8AGR�� BE� GB� E84FF8EG� G;8� CBJ8E� B9�

QE4G<BA4?<GLR�4A7�QCE87<6G45<?<GLR�B9�G;8�?4J�BI8E�CB?<G<6F	�!AFG847��<G�64A�CEBI<78�4�9B64?�

point$for$discussion$and$socialisation$as$part$of$an$enlargement$process$which$remains$

intrinsically$a$political$exercise.$$

With$ such$ caveats$ in$mind,$we$ go$ a$ long$way$by$ teasing$ out$ desired$ ends$ inductively$

9EB@�G;8��-TF�BJA�F8?9RHA78EFG4A7<A:�B9�G;8�Q*H?8�B9�$4JR��4F�4CC?<87�GB�@8@58E�FG4G8F�

��������������
�
������������ �����	%���������
����
���
�
������������� $With$that$ in$

turn,$we$must$acknowledge$that$ there$exists$a$broad$palette$of$approaches$ to$defining$

G;8� Q*H?8� B9� $4JR�� ?8G� 4?BA8� GB� 789<A<G<BAF� G;8@F8?I8F� �F88� 9BE� <AFG4A68� G;8� 4AA8K� GB�

�<A:;4@TF�QG;8�*H?8�B9�$4JR��4A7�9BE�4A�4A4?LG<64?�7<F6HFF<BA�B9�G;8�4A4?LG<64?�C4?8GG8�Q��

�BA6<F8� �H<78� GB� G;8� *H?8� B9� $4JR� 5L� �E<4A� 1� ,4@4A4;4� <A� (4?B@58??4� 4A7�/4?>8E��

eds.).$ Such$ diversity$ and$ contestation$ does$ not$ necessarily$ call$ for$ a$ pure$ definitional$

E8?4G<I<F@��4F�J<G;�"H7:8�(BGG8E�+G8J4EGTF�94@BHF�789<A<G<BA�B9�;4rdRcore$pornography:$

Q����
���������

��
������������������
��������!��
�
�����
���������
�������������
����

intelligibly$doing$so.$But$I$know$it$when$I$see$it!R	60$

Instead,$ we$ suggest$ that$ if$ and$ when$ EU$ institutions$ get$ set$ to$ lay$ out$ alternative$

definitional$ approaches,$ they$ do$ so$ as$ broad$ frames$ for$ the$ conversations$ that$ must$

466B@C4AL�Q*H?8�B9�$4JR�CEB@BG<BA��46>ABJ?87:<A:�G;4G�@H?G<C?8�9E4@8F�64A�8K<FG�4F�

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
60$$ Justice$Potter$Stewart,$concurring$opinion$in$Jacobellis$v.$Ohio$378$U.S.$184$(1964)$

http://en.wikipedia.org/wiki/Jacobellis_v._Ohio
http://en.wikipedia.org/wiki/Case_citation
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long$ as$ these$ frames$ are$ compatible.$ In$ other$ words,$ we$ ask$ whether$ it$ might$ be$

desirable$and$possible$to$lay$out$an$eclectic$definitional$approach.$$

Such$a$strategy$would$in$turn$help$guard$against$reifying$any$definition$put$forth$by$the$

EU.$ Instead,$a$number$of$points$may$be$distilled$ from$EU$ texts$as$well$as$ supporting$

SIGMA$documents.61$This$eviden68�FH::8FGF�G;4G�G;8��-TF�CHEFH<G�B9�G;8�Q*H?8�B9�$4JR�

within$its$own$realm$is$predicated$on$a$number$of$main$ends$which$can$serve$as$starting$

CB<AGF�9BE�J;4G�G;8�'����;4F�G8E@87�Q46G<BA45?8�6BAF8DH8A68F	R62$$

While$there$are$countless$ways$of$spelling$out$these$various$ends,$they$must$be$general$

and$ intuitive,$ as$well$ as$ compatible$with$ the$various$ legal$ traditions$and$assumptions$

7<F6HFF87�45BI8	�!9�<A7887��G;8�Q*H?8�B9�$4JR�<F�4�:B4?��:B4?F�5L�789<A<G<BA�4E8�7LA4@<6�

and$need$to$be$redefined,$adjusted$and$adapted.$

However,$we$also$need$to$keep$in$mind$that$these$are$principles$that$must$travel$and$be$

operational.$Some$general$intuitions$stem$from$the$challenge$of$translation$from$diverse$

<AG8EA4?� ?8:4?� GE47<G<BAF� GB� 4� F<A:?8� 8KG8EA4?� Q*H?8� B9� $4J� CEB@BG<BAR� approach:$ that$

J;<?8��HEBC84AF�64A�4A7�F;BH?7�4GG8@CG� GB�789<A8�4�Q6B@@BA�6BE8R�� G;8L�64AABG�4A7�

F;BH?7�ABG�4GG8@CG�GB�<@CBF8�BE�E8<9L�4AL�FC86<9<6�789<A<G<BA�B9�G;8�Q*H?8�B9�$4JR��G;4G�

this$common$core$must$be$motivated$by$a$logic$of$consequence$O$to$facilitate$effective,$

legitimate$and$ultimately$sustainable$change$in$the$countries$in$questionPrather$than$a$

logic$of$(rhetorical)$appropriateness$settling$doctrinal$or$theoretical$debatesj$and$that$in$

so$doing,$EU$officials$need$to$exercise$restraint.$

In$ this$spirit,$we$suggest$ that$endsRbased$definitions$must$make$explicit$ the$relevance$

they$have$to$the$lifeR8KC8E<8A68�B9�G;8�6<G<M8A�4F�4A�Q8A7RHF8ER��4A7�G;4G�AB�F<A:?8�9E4@8�

F;BH?7�6?4<@�CE<@46L�4F�QG;8R��-�789<A<G<BA	$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
61$$ For$a$more$thorough$discussion$of$this$definition,$see$Kleinfeld,$R.$in$Marshall,$Will$(ed.)$(2006),$
With$ All$ our$ Might:$ A$ Progress$ Study$ for$ Defeating$ Jihadism$ and$ Defending$ Liberty,$ Rowman$ &$
Littlefield$Publishers,$Lanham.$
62$$ +88�Q*H?8�$4J����F;BEG6B@<A:�<A�G;8�(EB:E8FF�*8CBEGF�R�+!�%����
����	$
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5.# Definitions?as?aspiration:#the##���������� $�������������������������

�����������������#�
������$������
��������������

������#

-?G<@4G8?L��J8�A887�GB�58�6?84E�BA�G;8�QCB?<G<64?�FG4GHFR�B9�4AL�8A7FRbased$definitional$

exercise$to$guide$the$accession$process.$In$light$of$the$diversity$and$aHGBAB@L�B9�Q*H?8�

B9�$4JR�CE46G<68F�J<G;<A��-�@8@58E�FG4G8F�G;8@F8?I8F��BA�G;8�BA8�;4A7��4A7�G;8�I8EL�

general$ nature$ of$ definitionsRthroughRend,$ on$ the$ other$ hand,$ EU$ judgments$ of$

6BAF<FG8A6L�4A7�<A6BAF<FG8A6L�J<G;<A�G;8�Q*H?8�B9�$4JR�64AABG�8F64C8�4�68EG4<n$degree$

B9� Q47RhocRA8FFR	� ,;<F� ?847F� HF� 546>� GB� G;8� CEB5?8@�B9� 6BAF<FG8A6L	� ,;8E8� <F� 6?84E?L� 4�

need$for$consistency$between$the$internal$and$external$realms$of$EU$action,$or,$in$other$

words,$the$simple$precept$that$Europeans$ought$to$advocate$abroad$that$and$only$that$

which$it$does$at$home.$We$could$contrast$such$a$need$with$the$need$for$deference:$the$

simple$idea$that$European$practices$need$to$start$by$acknowledging$that$standards$and$

norms$must$ adapt$ to$ the$ different$ contexts$ in$which$ they$ are$ implemented,$ and$ that$

G;8L�7<FC?4L�Q6BAG8KGH4?�<AG8??<:8A68	R�08G��@BE8�FH5G?L��J8�A887�GB�4F>�J;4G�6BAF<FG8A6L�

really$ means?$ Is$ the$ argument$ here$ that$ consistency$ with$ EU$ norms$ ought$ to$ be$

balanced$ with$ a$ sensitivity$ to$ local$ stories$ and$ contextual$ intelligence$ (that$ too)?$ Or$

rather$that$deference$itself$ is$part$and$parcel$of$what$consistency$with$the$EU$actually$

means.$ Consistency,$ if$ we$ are$ faithful$ to$ the$ European$ spirit$ of$ subsidiarity,$ requires$

adaption$ underpinned$ by$ a$ sensitivity$ to$ differences$ in$ circumstances$ and$ the$

preferences$of$others.$

!9�G;8�FHFG4<A45<?<GL�B9�Q*H?8�B9�$4JR�CEB@BG<BA�E8FGF�BA�G;8�C8E68<I87�?8:<G<@46L�B9��-�

46G<BAF��G;8A�;BJ�6BH?7�G;8��-�58�CEB@BG<A:�FB@8G;<A:�64??87�G;8�Q*H?8�B9�$4JR��J;<6;�

means$ something$different$within$different$member$ states,$ and$which$ concurrently$ is$

not,$at$least$not$clearly,$part$of$the$remit$of$the$EU$itself?$Consistency$with$the$diverse$

I4E<4AGF� B9� G;8� Q*H?8� B9� $4JR� CE8I4?8AG� J<G;<A� G;8� �-� <GF8?9� requires$ contextual$

sensitivity$O$<9�Q*H?8�B9�$4JR�@84AF�F?<:;G?L$different$things$within$different$member$$

states,$it$can$and$should$mean$even$more$different$things$within$aspiring$member$states.$

As$ a$ general$ rule,$ the$ EU$ should$ not$ impose$ more$ specific$ requirements$ outside$ its$

boundaries$or$towards$aspiring$members$than$it$does$for$existing$member$states.$This$

precept$would$seem$to$be$ the$most$basic$expression$of$consistency.$But$of$course,$ the$
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CEB5?8@� <F�ABG� G;4G� F<@C?8� 4F� G;8� Q*H?8� B9� $4JR� BA?L� 5864@8� 4A� 8KC?<6<G� 6E<G8E<BA� 9BE�

membership$ in$ 1993,$ and$ has$ never$ subsequently$ been$ applied$ as$ a$ constraining$

criterion$to$existing$member$states.63$

As$ a$ result,$ if$ standards$ are$ to$ be$ seen$ as$ implemented$ in$ the$ accession$ process$ and$

beyond,$ they$ cannot$be$considered$as$a$ separate$category$ for$ candidates$and$member$

states,$ but$ rather$ as$ ends$ that$ are$ shared$ today$between$members$ and$nonRmembers$

and$will$continue$to$be$shared$tomorrow$among$members.$$

 8E8��J8�A887�GB�G4>8�9H??�466BHAG�B9�G;8�HA78EFG4A7<A:�G;4G�4�FB6<8GLTF�6B@@<G@8AG�GB�

G;8�Q*H?8�B9�$4JR�<F�aspirational,$an$end$or$ideal$to$inspire$political$actors$and$citizens$

alike,$not$a$goalRpost$that$may$be$deemed$to$have$been$reached.$Indeed,$such$an$idealR

GLC<64?� 6;4E46G8E� <F� <AGE<AF<6� GB� G;8� Q*H?8� B9� $4JR� <GF8?9�� 4A� <784?� 5BHA7� HC� J<G;�

interpretation$and$the$differences$ in$ interpretations$between$interpreters$and$over$the$

C4FF4:8�B9�G<@8	�+B�G;8�FG4G87�8A7F�B9�G;8�Q*H?8�B9�$4JR�4E8�GB�58�6BAF<78E87�4F�common$

aspirations$ that$ will$ continue$ to$ be$ common$ aspirations$ after$ enlargement$ O$ not$

measureable$targets$that$can$ever$be$achieved$once$and$for$all.$$

In$short,$an$endsR54F87�4CCEB46;� GB�789<A<A:�4A7�CEB@BG<A:� G;8� Q*H?8�B9�$4JR� in$ the$

context$of$enlargement,$needs$to$rest$on$a$clear$distinction$between$two$logics:$

1. An$aspirational$commitment$on$the$part$of$candidate$countries$with$regards$to$

accession$ per$ se,$ assessed$ through$ sustainable$ progress$ along$ a$ number$ of$

issuesj$

2. An$ operationalisable$ endsRbased$ approach$ for$ the$ purpose$ of$ assessment$ and$

action$to$guide$the$strategies$followed$by$local$actors$and$the$type$of$assessment$

and$assistance$provided$by$the$EU.$$

To$ be$ sure,$ some$ would$ argue$ that$ such$ should$ be$ our$ understanding$ of$ the$ other$

political$ criteria$ as$ well.$ However,$ in$ these$ other$ realms,$ it$ may$ be$ easier$ to$ find$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
63$$ +88� /<F8�� ��� Q,;8� %49<4� !F� !G4?LTF� �<::8FG� �HF<A8FF�R� ABC$ News,$ 12$ November$ 2008,$ for$ a$
recounting$of$the$2007$study$by$the$Confeserenti$business$organisation$claiming$that$organised$crime$is$
!G4?LTF� ?4E:8FG� 5HF<A8FF	�
http://abcnews.go.com/International/story?id=6238022&page=1#.UH_0SsX9GGM.$

http://abcnews.go.com/International/story?id=6238022&page=1#.UH_0SsX9GGM
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thresholds$and$absolute$benchmarks$(e.g.$free$elections).$�A7�<A7887��G;8�Q*H?8�B9�$4JR�

criterion$may$ include$ absolute$ thresholds$ too.$Moreover,$ the$alleged$vagueness$of$ the$

political$criteria$has$served$precisely$to$create$the$kind$of$margin$of$manoeuvre$that$is$

necessary$ to$continue$ to$approach$enlargement$strategically$rather$ than$mechanically.$

There$are$risks$that$an$endsRbased$approach$could$appear$as$even$more$arbitrary$than$

the$ current$meansRcentred$ one,$ and$ that$ it$ could$ be$ prone$ to$ political$ exploitation$ O$

delaying$enlargement$as$endsRbased$deficiencies$could$always$be$invoked.$

+B� J;4G� 7<998E8A68� JBH?7� 4A� Q8A7FR54F87R� 4CCEB46;� @4>8� GB� 4668FF<BA� <GF8?9�� <9�

4668FF<BA�6BH?7�ABG�58�8KC?<6<G?L�?<A>87�GB�QE846;<A:R�C4EG<6H?4E�8A7F�BE�9H?9<??<A:�4�?<FG�B9�

Q*H?8�B9�$4JR�6B@CBA8AGF��,;8�<784�B9�4FC<E4G<BA�<F�7LA4@<c$and$implies$agency$Othere$

are$ specific$ actors$ or$ groups$ of$ actors$ upholding$ certain$ commitments$ and$ behaving$

466BE7<A:?L	�,;8�<784�B9�QFHFG4<A45?8�CEB:E8FFR�<F�C8EI4F<I8� <A��-�CB?<G<6F��4?58<G�@H6;�

abused,$as$in$the$case$of$EMU$(where$it$has$meant$admitting$member$states$that$did$not$

9H?9<?� 6BE8� 6E<G8E<4�� 5HG� J8E8� Q@BI<A:� <A� G;8� E<:;G� 7<E86G<BAFR� J<G;BHG� 4FF8FF<A:� G;8�

grounds$ for$ such$movement).$Could$ it$ be$ applied$more$ effectively$ in$ the$ realm$of$ the$

Q*H?8�B9�$4JR��$

In$the$end,$the$change$in$approach$for$which$we$argue$rests$on$a$simple$diagnosis:$that$

CEB:E8FF�BA�G;8�Q*H?8�B9�$4JR�9EBAG�J<G;<A�46687<A:�+G4G8F�7B8F�ABG�A868FF4E<?L�E8DH<E8�

institutional$emulation$of$EU$States$per$sed$ G;4G�6BAI8E:8A68�GBJ4E7F�Q�-�FG4A74E7FR�

needs$to$be$evaluated$according$to$a$broader$range$of$references$than$the$mainstream$

legalR<AFG<GHG<BA4?�4A4GB@L��G;4G�G;8�E8?8I4AG�4CCE4<F4?�B9�J;4G�Q*H?8�B9�$4JR�<A�G;8��-�

actually$means,$as$well$as$crucially,$does$not$necessarily$mean,$needs$to$be$consistent$

J<G;<A�4A7�BHGF<78�G;8��-	�!9�Q*H?8�B9�$4JR�HA78EFG4A7<A:F�7<998E�4@BA:��-�@8@58E�

FG4G8FR�� G;8L� 64A� G4>8� 7<998E8AG� 9BE@F� J<G;<A� 46687<A:� +G4G8F	� !9� 5EB47� CE<A6<C?8F� 4E8�

F;4E87�E4G;8E�G;4A�Q8@H?4G87R��G;8A�@84AF$can$vary.$

It$ is$with$this$distinction$(between$aspirational$and$operational$perspectives)$in$mind$

G;4G�J8�ABJ�GHEA�GB�@BE8�78G4<?87�FH::8FG<BAF�J<G;�E8:4E7F�GB�G;8�><A7�B9�Q*H?8�B9�$4JR�

strategies$to$be$deployed$under$an$endsRbased$approach.$$

$
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IV.*Operationalising*the*New*Approach:*Definitions,*Assessment,*Assistance*

How$ then$ could$ such$ a$ new$ approach$ be$ operationalised?$ Our$ suggestions$ are$

<A6E8@8AG4?�� GB� 477� GB�� ABG� GB� E8C?468� G;8� 6HEE8AG� �-� 4CCEB46;� GB� Q*H?8� B9� $4JR�

conditionality$in$two$broad$ways:$

1. We$suggest$that$EU$officials$engage$more$systematically$the$various$publics$and$

CH5?<6� 47@<A<FGE4G<BAF�4?<>8�BA�J;4G� G;8� Q*H?8�B9�$4JR�46GH4??L�@84AF�within$

the$EU$itself,$while$at$the$same$time$respecting$the$autonomy$of$member$states.$

This$may$ involve$ empow8E� 8K<FG<A:� Q<AFG<GHG<BA4?�@BA<GBEFR� across$ Europe$ O$

including$ the$ systematic$ use$ of$ the$ internet$ and$ perhaps$ above$ all$ bottomRup$

monitors$within$countriesj$

2. We$suggest$ a$ stepRbyRstep$approach$ to$putting$an$ endsRbased$philosophy$ into$

practice$within$ the$ specific$ context$ of$ enlargement,$ which$ we$ believe$ can$ be$

valid$both$for$assessment/monitoring$as$for$assistance/promotion.$

1.# Definitions#and#benchmarks#in#a#pan?EU#perspective#

�<EFG� G;8A�� ?8GTF� 4F>� J;4G� 64A� 58� 7BA8� GB� 6?84E?L� F<:A4?� GB� 4FC<E<A:�@8@58EF� G;4G� G;8�

Q*H?8�B9�$4JR�<F�4�European$topic$not$just$an$enlargement$topic.$Embedding$candidate$

6BHAGE<8F�<A�G;<F�5EB478E�7LA4@<6�J<??�;8?C�5BG;�6BHAG8E�G;8�Q<A6BAF<FG8A6LR�466HF4G<ons,$

and$sustain$the$monitoring$dynamic$postR8A?4E:8@8AG	�,;8�@8FF4:8��G;8�Q*H?8�B9�$4J�

is$as$much$an$EU$concern$post$as$preRaccession.$

i)$ Inspiring:$Definitions,$plural$$

We$ concluded$ above,$ that$ however$ problematically,$ it$ does$make$ sense$ to$ clarify$ the$

m84A<A:� B9� Q����� ��� �
�$$O$ as$ understood$ and$ expected$ across$ the$ EU$O$ if$ only$ to$

inspire$change$and$anchor$ the$ legitimacy$of$assessment$ in$a$holistic$way.$At$ the$same$

time,$ the$EU$must$not$enter$a$definitional$battle$as$discussed$above.$ Instead,$ it$ could$

adBCG�4A�86?86G<6�4CCEB46;�GB�G;8�<FFH8�B9�789<A<G<BA�5L�F<@C?L�787<64G<A:�4�Q*H?8�B9�$4JR�
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website$to$posting$various$established$definitions$(e.g.$UNSG64,$the$Council$of$Europe65,$

OSCE66).$It$could$also$host$on$this$site$definitions$provided$by$individuals$as$variations$

on$ a$ theme$ with$ differences$ in$ emphasis,$ but$ a$ common$ core$ (like$ poems,$ such$

fundamental$ definitions$ must$ appeal$ to$ different$ sensitivities).$ 67 $How$ to$ eliminate$

QAB<F8R�BA$such$a$website$is$a$classic$challenge,$rather$easily$addressed.$

/8�FG4EG87�G;<F�C4C8E�5L�FH::8FG<A:�G;4G�G;8�Q*H?8�B9�$4JR�@4L�58�E86B:A<F87�5L�4�GE<C?8�

absence:$freedom$from$fear,$from$the$tyranny$of$the$majority,$and$from$the$tyranny$of$

the$minority.$Our$own$one$liner$would$then$be:$

Q,;8�S*H?8�B9�$4JT�<F�45BHG�;BJ�CBJ8E�<F�6BAFGE4<A87��<A�4??�<GF�9BE@F��GB�8AFHE8�
G;4G�6<G<M8AF�4E8�GEH?L�9E88�9EB@�<GF�4E5<GE4EL�HF8	R�$

Or$more$specifically:$

Q,;8� S*H?8�B9�$4JT�784?F�J<G;�G;8�FB6<4?�E8?4G<BAF;<CF�B9�CBJ8E�5L$ spelling$out$
the$ general$ manner$ by$ which$ governments,$ the$ State$ apparatus$ that$ they$
command,$ and$ any$ actor$ powerful$ enough$ to$ exercise$ power$ arbitrarily$ over$
citizens,$ ought$ to$ behave,$ and$ how$ conflicts$ between$ citizens$ ought$ to$ be$
adjudicated.$Its$core$aim$is$to$limit$the$scope$of$the$arbitrary$exercise$of$power$
by$ governmental$ and$ nonRgovernmental$ actors,$ by$ regulating$ legitimate$
discretion$and$distinguishing$such$discretion$from$arbitrariness,$wherever$and$
5L�J;B@8I8E�FH6;�CBJ8E�@4L�58�8K8E6<F87	R$

It$is$worth$stressing$here$again$that$we$do$not$advocate$an$EURsanctioned$definition$of$

G;8�Q*H?8�B9�$4JR	�$

ii)$ Guiding:$ A$ very$ cautious$ approach$ to$ five$ citizenR68AGE87� Q*H?8� B9� $4JR�

CE<A6<C?8F�4A7�G;8�78I8?BC@8AG�B9�4�Q?<I<A:�?<FGR$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
64$$ -A<G87�&4G<BAF��+86HE<GL��BHA6<?��
������Q,;8�EH?8�B9�?4J�4A7�GE4AF<G<BA4?�=HFG<68�<A�6BA9?<6G�4A7�
postR6BA9?<6G� FB6<8G<8FR�� *8CBEG� B9� G;8� +86E8G4ELRGeneral,$ Doc.$ S/2004/616.$ http://daccessRddsR
ny.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenElement.$
65$$ Council$ of$ Europe,$ European$ Commission$ for$ Democracy$ Through$ Law$ (Venice$ Commission)$
(2011),$Report$on$the$Rule$of$Law,$Study$No.$512$/$2009$CDLRAD(2011)003rev.$ $
http://www.venice.coe.int/docs/2011/CDLRAD(2011)003revRe.pdf.$
66$$ http://www.osce.org/documents/odihr/2009/01/36062_en.pdf.$$
67$$ ��5EB47�4CCEB46;�GB�G;8�Q*H?8�B9�?4JT�64A�4?FB�58�9BHA7�9BE�<AFG4A68�<A�G;8�Q*H?8�B9�$4J�<A78KR�B9�
the$World$ Justice$ Project,$ which$ includes$ aspects$ such$ as:$ lack$ of$ corruption,$ security,$ administrative$
transparency$and$access$to$justice.$

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenElement
http://www.venice.coe.int/docs/2011/CDL-AD(2011)003rev-e.pdf
http://www.osce.org/documents/odihr/2009/01/36062_en.pdf
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It$ would$ be$ nice$ if$ definitions$ however,$ could$ be$ mainly$ supplemented$ by$ more$

Q46G<BA45?8� CE<A6<C?8FR�� J;<6;� 6BH?7� F8EI8� 4F� HF89H?� F;BEG� 6HGF� 9BE� CB?<6L�@4><A:	� �HG�

how$ do$ we$ do$ this$ without$ falling$ into$ the$ trap$ of$ the$ kind$ of$ anatomical$ checklists$

which$we$ have$ criticised?$Many$ law$ scholars$would$ argue$ that$while$ specific$ rules$ of$

conduct$may$vary$according$to$national$or$local$cultural$and$historical$circumstances,$it$

<F� ?8:<G<@4G8� GB� GEL� GB� FH::8FG� HA<I8EF4?� Q*H?8� B9� $4JR� principles$ which$ can$ be$ easily$

recognisable,$and$upon$which$local$actors$may$draw.$It$is$this$conviction$that$has$led$to$

G;8�6E49G<A:�B9�G;8�Q*H?8�B9�$4JR�<A78K8F�@8AG<BA87�<A�G;<F�C4C8E	�!A�BE78E�GB�CEBI<78�4A�

example,$we$chose$to$start$with$the$2011$Venice$Declaration$(itself$quite$similar$to$the$

Q*H?8�B9�$4JR�index)$4F�4�54F<F�9BE�78I8?BC<A:�4�Q?<I<A:�?<FGR�4F�CEBI<787�<A�G;8�4AA8K�GB�

this$paper.$68$The$list$then$includes$principles,$as$well$as$the$range$of$questions$that$can$

be$attached$to$each.$

Crucially,$ however,$ we$ suggest$ amending$ the$ Venice$Declaration$ from$ an$ endsRbased$

perspective$in$three$fundamental$ways:$$

1. CitizenRfocus:$By$this$we$mean$presenting$these$principles$through$the$eyes$of$

the$citizens.$Of$course,$the$viewpoint$which$we$espouse$can$itself$be$questioned$

adRinfinitum:$who$ is$ this$ idealRtypical$ citizen$whose$ perspective$ we$ embrace?$

We$will$come$back$to$this$question$in$our$second$set$of$recommendations.$One$

important$ consequence$ of$ this$ focus$ is$ to$ avoid$ the$ StateRcentric$ character$ of$

many$ such$ exercises.$ The$ arbitrary$ use$ of$ power$ we$ are$ after$ certainly$ gives$

pride$of$place$to$the$State$O$but$not$exclusively.$

2. In$ the$ breach:$ If$ such$ lists$ of$ principles$ are$ to$ be$ faithful$ to$ an$ endsRbased$

approach,$ and$ while$ there$ may$ be$ countless$ ways$ to$ define$ positively$ the$

principles$ that$ are$ encompassed$ under$ G;8� 5EB47� ?458?� B9� Q*H?8� B9� $4JR�� <G� <F�

often$intuitively$easier$and$operationally$more$feasible$to$address$such$ends$as$

Q<A�G;8�5E846;R�J;8A�78A<87��BE�<A�C;<?BFBC;<64?�=4E:BA�4F�QABARI4?H8FR�BE�8I8A�

antiRvalues.$$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
68$$ Council$of$Europe,$op.$cit.$
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3. Living$ list:$ Finally,$ we$ suggest$ that$ suc;� 4� ?<FG� 58� 4� Q?<I<A:� ?<FGR�� e.g.$ to$ be$

discussed,$ amended$ and$ fineRtuned$ over$ time$ by$ anyone$ who$ can$ fruitfully$

contribute$to$its$organic$evolution.$$We$further$suggest$that$the$EU$Commission$

CEBI<78�FH6;�4�Q?<I<A:�?<FGR��6?84E?L�BC8A�GB�4@8A7@8AGF�4A7�47ditions,$in$order$

GB�:<I8�?<98�GB�Q46G<BA45?8�CE<A6<C?8FR�4A7�G;8<E�<@CBEG4A68�J;8A�5E846;87	�,;<F�

or$ a$ similar$ list$ could$ be$ provided$ through$ the$ internet$ and$ subjected$ to$ a$

Talmudic$ process$ of$ constant$ refinement$ and$ revision$ by$ scholars$ and$ nonR

scholars$alike.$Crucially,$such$a$living$list$is$not$a$checklist$nor$do$we$suggest$the$

6E49G<A:�B9�4AL�Q789<A<G<I8�?<FGR�5L�G;8��-	�!AFG847�<G� <F�@84AG�4F�4�GBB?�9BE�F8?9R

reflection$and$as$a$way$of$assessing$change$over$time.$Box$1$is$an$abstract$of$the$

guiding$headline$principles$on$our$list.$$

Box*1.*Five*citizenM��$*(���1�+"��%����,2�&( $� &"�)*

Principle$ 1:$ Citizens$ are$ free$ from$ the$ arbitrary$ use$ of$ power$ (breach$ example:$

testimonies$of$citizens$are$subject$to$arbitrary$action$from$State$administration).$This$

applies$ to$power$ exercised$by$ the$powerful$ actors$ in$ society$ as$well$ as$ the$State.$More$

specifically,$the$necessary$discretion$associated$with$the$exercise$of$power$is$constrained$

in$ways$ that$ are$predictable$and$ transparent$ to$ them.$ In$ the$ case$ of$State$power,$ such$

discretion$is$exercised$first$and$foremost$towards$policies,$rather$than$towards$citizens$as$

C8EFBAF	��F��<A:;4@�FG4G8F��Q)H8FG<BAF�B9�?8:4?�E<:;G�4A7�?<45<?<GL�F;BH?7�58�E8FB?I87�5L�

4CC?<64G<BA� B9� G;8� ?4J� 4A7� ABG� G;8� 8K8E6<F8� B9� 7<F6E8G<BA	R� !A� FH6;� 4� 6BHAGEL�� EH?8EF��

administrations$and$ the$State$apparatus$are$ subject$ to$ laws$and$must$be$ seen$as$ such.$

They$must$follow$preRestablished$and$legallyRaccepted$procedures$to$create$new$laws,$as$

well$as$various$possible$forms$of$judicial$control$or$review.$

Principle$ 2:$ Citizens$ benefit$ from$ legal$ certainty$ (breach$ example:$ citizens$ are$ not$

warned$ that$ a$ law$will$apply$ to$ them).$Political,$ judicial$and$administrative$decisions$

are$ regularised$ and$ are$ not$ subject$ to$ the$ whims$ of$ individuals,$ nor$ the$ influence$ of$

corruption.$ In$ the$ words$ of$ Bingham:$ legislation$ and$ rules$ should$ be$ adopted$ by$ the$

bodies$ that$ are$ constitutionally$ competent$ to$ do$ so$ and$ must$ be$ accessible,$ clear,$

intelligible$and$predictable,$as$well$as$respectful$of$the$hierarchy$of$norms$recognised$by$
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the$Constitution$and/or$precedent.$This$means$that$when$citizens$commit$to$a$course$of$

action,$ they$ should$ be$ able$ to$ know$ in$ advance$ the$ possible$ consequences$ of$ such$ an$

action$in$legal$terms.$Legal$certainty$implies$that$citizens$know$what$they$are$up$against$

O$the$rules$by$which$they$are$bound$should$be$ascertainable$by$reference$to$identifiable$

sources$that$are$publically$available.$Legal$certainty$in$this$sense$contributes$not$only$to$a$

just$society,$but$also$to$an$economic$climate$conducive$to$enterprise$and$innovation.$

Principle$3:$All$ citizens$are$ treated$ as$ equal$ before$ the$ law$ (breach$ example:$minority$

citizens$ are$ victims$ of$ discrimination).$The$ law$must$ apply$ equally$ to$ all$ except$when$

existing$differences$between$people$can$justifiably$lead$to$differential$treatment$O$be$they$

children,$ retirees$or$prisoners.$Equality$ is$a$big$word$most$often$uttered$ in$vain.$Yet$ it$

may$be$the$last$bastion$of$resistance$to$fall$in$transition$countries.$

Principle$ 4:$ All$ citizens$ are$ granted$ accessible$ and$ effective$ justice$ (breach$ example:$

citizens$ are$ not$ able$ to$ access$ the$ courts).$ All$ citizens$ have$ access$ to$ disputeRsolving$

mechanisms,$ regardless$ of$ their$ financial$means,$ and$ justice$ is$ delivered$ and$ enforced$

effectively$in$the$eyes$of$the$population.$The$right$to$a$fair$trial$is$shared$by$all$actors$in$

society$ Owhether$ criminals,$ consumers,$ companies$ or$ public$ authorities.$ In$ all$ cases,$

justice$should$be$impartial$to$all$sides.$

Principle$5:$�??�6<G<M8AF�64A�6?4<@�G;8<E�E<:;GF��<A6?H7<A:�4�FH5FG4AG<4?�78:E88�B9�Q?4J�4A7�

BE78ER$ (breach$ example:$ citizens$ fall$ prey$ to$ State$ violence).$ A$ EB5HFG� Q*H?8� B9� $4JR�

reform$ agenda$ needs$ to$ include$ human$ rights$ that$ are$ protected$ by$ laws$ and$ their$

implementation$ (currently$ treated$ by$ the$ EU$ as$ a$ related,$ but$ separate$ category$ of$

Q;H@4A� E<:;GF� 4A7�@<ABE<GL� E<:;GFR��� 4F�J8??� 4F� the$ prevalence$ of$ law$ and$ order$ (not$

6HEE8AG?L� GE84G87�4F�4� Q*H?8�B9�$4JR�:B4?��5HG� <AFG847� <F�F8C4E4G87� <AGB�4�64C46<GL� <FFH8�

under$the$obligations$to$assume$membership).$Law$and$order$is$prevalent$enough$so$that$

citizens$do$not$unduly$fear$that$their$personal$property$or$security$will$be$violated$either$

by$agents$of$the$State$or$by$predatory$citizens.$

Clearly,$these$definitions$may$be$subject$to$numerous$qualifiers.$It$is$a$hard$call$to$agree$

on$ what$ separates$ the$ necessary$ discretion$ exercised$ by$ political$ and$ administrative$

actors,$ from$arbitrariness$ in$ addressing$disagreement$ and$ conflict$within$ society.$The$
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point$of$stating$principles$regarding$ends$is$not$to$provide$a$traditional$checklist,$but$to$

reflect$on$how$all$of$these$stated$goals$are$interrelated.$For$instance,$unequal$treatment$

under$the$law$may$be$made$possible$by$the$threat$of$physical$violence$to$petitioners$who$

protest$ unlawful$ decisions.$ For$ all$ citizens$ to$ have$ access$ to$ disputeRresolution$

mechanisms,$ and$ for$ those$ mechanisms$ to$ deliver$ regularised$ decisions,$ all$ citizens$

require$ a$ recognition$ of$ their$ equal$ human$ rights.$ Thus,$ these$ principles$ should$ be$

viewed$as$a$whole$and$interrelated$set$of$desirable$statesRofRaffairs$from$the$viewpoint$

of$individual$citizens,$rather$than$a$set$of$discrete$imperatives.$

iii)$ Monitoring�� $8I8E4:<A:� Q*H?8� B9� $4JR� Q<AFG<GHG<BA4?� @BA<GBEFR� <A� �HEBC8�� 4F�

well$as$civil$society$monitors.$

 BJ8I8E��J;B�64A�BE�F;BH?7�@BA<GBE�FH6;�4�Q?<I<A:�?<FGR��BE�@BE8�:8A8E4??L��54F<6�Q*H?8�

B9�$4JR�CE<A6<C?8F�<A��HEBC8��'9�6BHEF8��G;8E8�4E8�?8:4?$bases$and$procedures$for$basic$

monitoring$within$the$EU$Commission,$including$that$linked$to$Article$7$as$a$ground$for$

suspending$ membership$ rights$ (eg$ waiving$ right$ to$ vote$ for$ the$ member$ states$

incriminated).$ However,$ the$ latter$ are$ often$ inappropriate$ for$ the$ task$ at$ hand$ and$

6BAFG<GHG8�4�><A7�B9� QAH6?84E�BCG<BAR�J;<6;�@8@58E� FG4G8F�JBH?7�58�I8EL� E8?H6G4AG� GB�

use.$And$political$conditionality$linked$to$economic$intervention$on$the$part$of$the$IMFR

EU$in$the$context$of$the$partial$bailRouts$can$be$counterproductive.$$

/8�FH::8FG�G;4G�G;8�58FG�J4L�GB�CEB@BG8�G;8�Q*H?8�B9�$4JR�6BAF<FG8AG?L�across$Europe,$

rather$than$to$target$accession$countries$exclusively,$would$be$to$leverage$existing$panR

�HEBC84A�Q<AFG<GHG<BA4?�@BA<GBEFR�B9�G;8�Q*H?8�B9�$4JR�<A��HEBC8��J;ose$memberships$

usually$encompass$both$EU$and$nonREU$member$states.$Setting$aside$turf$battles,$ the$

Commission$could$publicise$their$work$on$its$website,$signalling$that$it$considers$their$

appraisal$ as$ providing$ an$ intraR$ and$ extraREU$ benchmark$ for$ accessionR$ assessment$

purposes.$$

'A8� :B4?� JBH?7� 58� GB� 5H<?7� QA4G<BA4?�@4CFR� B9� G;8� FLFG8@� B9� :E<8I4A68F� 4A7� E87E8FF�

4:4<AFG�78A<4?F�B9�Q*H?8�B9�$4JR�4I4<?45?8�GB�6<G<M8AF�<A�<A7<I<7H4?�@8@58E�FG4G8F	�$

Existing$institutions$which$could$be$mobilised$in$such$an$exercise$could$include:$$
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� The$ Council$ of$ Europe$ provides$ a$ monitoring$ mechanism$ for$ the$

implementation$of$ the$European$human$ rights$ convention,$which$has$become$

part$of$the$EU$system$through$the$Lisbon$Treatyj69$$

� The$ ViennaRbased$ EU$ Agency$ for$ Fundamental$ Rights$ created$ to$ monitor$

human$ rights$ breaches$ in$ the$ EU,$ whose$ membership$ is$ open$ to$ candidate$

countriesj$

� The$ Venice$ Commission$ (or$ European$ Commission$ for$ Democracy$ through$

Law),$ the$Council$ of$ Europe's$ advisory$body$ (or$ think$ tank)$ on$ constitutional$

matters,$also$with$a$recently$open$membershipj$

� Last,$ but$ not$ least,$ many$ national$ bodies,$ aside$ from$ courts$ are$ also$ charged$

with$promoting$and$monitoring$ legal$ rights$and$principles$visRàRvis$ the$public$

administration.$These$include:$ombudsmen,$national$human$rights$institutions,$

audit$institutions,$bodies$designated$under$the$EU$equality$directives$and$data$

protection$ authorities.$ In$ particular,$ the$ network$ of$ national$ EU$ ombudsmen$

(or$ their$ national$ functional$ equivalents,$ such$ as$ in$ Germany),$ which$ was$

recently$<AFG<GHG<BA4?<F87�5L�G;8��-�B@5H7F@4A��4F�J8??�4F�64A7<74G8�6BHAGE<8FT�

ombudsmen,$ when$ applicable,$ are$ able$ to$ play$ a$ crucial$ role$ as$ institutional$

monitors.$

In$ addition,$ the$ EU$ could$ also$ envisage$ to$ create$ a$ new$ body,$ akin$ to$ a$ Copenhagen$

Commission$ which$ would$ be$ charged$ simply$ to$ monitor$ the$ Copenhagen$ political$

criteria,$but$this$time$postRenlargement.$$

We$ would$ also$ like$ to$ stress$ the$ importance$ of$ nonR+G4G8� Q*H?8� B9� $4JR� @BA<GBE<A:�

organisations$in$this$contextj$in$particular,$the$importance$of$citizenRbased$monitoring,$

as$ is$now$commonplace$ in$election$monitoring$and$citizenRwatchdogs$ tracking$human$

rights$ abuse.$ Such$ citizenRbased$ maps$ are$ made$ possible$ through$ new$ information$

technology,$and$contribute$to$the$kind$of$societal$ownership$which$we$have$advocated$

G;EBH:;BHG� G;<F� C4C8E	� ,;8� $<F5BA� ,E84GL� ;4F� 9BE@4?<F87� G;8� �-TF� 6B@@<G@8AG� GB�

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
69$$ In$addition,$the$Commission$should$provide$assistance$enabling$the$Courts$to$directly$apply$the$
convention,$something$of$which$domestic$Courts$are$not$always$aware.$
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QC4EG<6<C4G<BAR��Q7<4?B:H8FR�B9�4??�><A7F�4A7�Q8A:4:8@8AGR�J<G;�6<I<?�FB6<8GL	��I8A�<9�G;8�

drafters$of$ these$ texts$only$paid$ lipRservice$ to$ such$a$commitment,$ the$Commission$ is$

bound$by$the$nature$of$the$treaty$to$build$this$kind$of$dialogue.$But$why$appeal$to$legal$

commitment?$Such$a$panREuropean$turn$would$simply$be$in$the$spirit$B9�G;8�Q*H?8�B9�

$4JR��4A7�A887F�GB�58�FHCCBEG87�9<A4A6<4??L��CB?<G<64??L�4A7�FL@5B?<64lly.$

2.# Fine?tuning#assessments#and#assistance#in#tandem#

Such$ a$ panFEuropean$ backdrop$ should$ make$ it$ easier$ to$ amend$ (not$ replace)$ the$

current$yearly$exercise$of$assessment$through$EU$Commission$reporting,$as$well$as$the$

kind$of$assistance$provided$by$EU$related$agents.$Our$second$set$of$recommendations$

relates$directly$to$the$enlargement$process.$We$suggest$that,$for$each$relevant$candidate$

country,$the$Commission$report$and$act$on$the$basis$of$the$following$five$steps:$$

Step1
��))�)) $��1�$�)2� $�*����(������ ��$* �. $��/%$�)�%��$%$Mlaw*and*

curbing*violations*

As$discussed$above,$iG�<F�B9G8A�84F<8E�GB�4FF8FF�G;8�Q*H?8�B9�$4JR�<A�G;8�5E846;	�/;4G�BA8�

B5F8EI8F�4F�4�6<G<M8A�B9�4�Q6BHAGEL�<A�GE4AF<G<BAR�4E8�zones$of$nonFlaw,$or$at$a$minimum,$

4�@LE<47�B9�<@C87<@8AGF�GB�BE�78A<4?�B9�G;8�Q*H?8�B9�$4JR	��BAF<78E�G;8�I4E<BHF�J4LF�<A�

which$ the$nonRQ*H?8�B9�$4JR�@4L�CE8I4<?� <A� 4�:<I8A�6BHAGEL�� ?4JF�4E8�BHG74G87��B9G8A�

unpublished$ and$ if$ they$ are,$ usually$ illRunderstood$ by$ the$ population$ at$ large.$ The$

judiciary$ is$riddled$with$corruption$and$unused$to$writing$out$decisions,$which$means$

that$ their$ legal$ reasoning$ may$ not$ be$ checked$ and$ lacks$ transparency.$ Government$

Ministers$ interfere$ in$ judicial$ decisions$ that$ involve$ their$ own$ business$ dealings,$ and$

bend$ the$ outcomes$ of$ procurement$ decisions$ and$ government$ contracts$ to$ benefit$ a$

select$group$of$influential$businesspeople.$Parliamentarians$pay$significant$amounts$to$

party$bosses$and$campaign$costs$for$their$seats$O$and$expect$to$receive$their$investment$

back$ through$kickbacks$during$ their$ time$ in$ office.$Meanwhile,$ a$ largely$ illiterate$and$

overstretched$police$force$is$often$in$league$with$criminal$gangs.$Most$of$the$population$

sees$ the$ government$ as$ an$ obstacle,$ and$ feels$ little$ social$ opprobrium$when$ violating$

laws,$such$as$bribing$civil$servants$or$resorting$to$vigilante$justice$when$the$predatory$

police$seem$more$hindrance$than$help.$
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An$endsRbased$approach$will$ start$by$ trying$ to$ ascertain$which$ are$ the$ core$problems$

faced$by$ this$society.$For$ instance,$a$core$problem$might$be$ the$ lack$of$ legal$ certainty$

faced$by$the$economic$actors$(foreign$or$domestic)$and$thus$a$lack$of$economic$growth.$

If$the$cause$of$the$problem$lies$with$the$fact$that$the$business$community$may$be$more$

6BAFGE4<A87� 5L� BE:4A<F87� 6E<@<A4?F� J;B� QG4KR� 4AL� 5HF<A8FF� G;4G� 586B@8F�@B78E4G8?L�

successful,$than$by$gaps$in$commercial$law,$then$the$EU$cannot$assume$that$the$answer$

lies$in$such$commercial$laws.70$If$the$core$problem$is$a$lack$of$equal$opportunity$to$the$

CBBE��G;8�4AFJ8E�@4L�ABG�58�Q8DH4?�4668FF�GB�=HFG<68R��4F�7<FCHG8�E8FB?HG<BA�@4L�E8DH<E8�

too$much$ time$ for$poor$dayRlabourers$who$ cannot$ spare$ the$ time$off$work.$They$may$

feel$better$served$by$reducing$corruption$in$the$delivery$of$government$services.$$

Generally$ speaking,$ it$ is$ the$ task$ of$ domestic$ actors,$ from$ governments$ to$ NGOs,$ to$

ascertain$the$outright$violations$of,$or$broadR54F87�78I<4G<BAF�9EB@��G;8�Q*H?8�B9�$4JR�<A�

BE78E�GB�:H<78�G;8<E�46G<BA	�,;8��-TF�4FF8FF@8AGF�@HFG�G4>8�G;8<E�6H8F�9EB@�G;8�J4LF�<A�

which$this$is$done$or$not$done.$Determining$core$problems$may$be$seen$as$a$major$part$

of$ the$ democratic$ game$ in$ given$ countries,$ and$ at$ its$ best$ the$ EU$may$ simply$ be$ an$

observer$to$that$process.$$

Of$ course,$ there$ are$ realms$ and$ ways$ in$ which$ the$ EU$may$ want$ to$ intervene$more$

directly,$including$focussing$on$a$specific$problem$or$set$of$problems$to$which$it$chooses$

to$give$priority.$This$is$in$effect$what$has$been$done$in$a$number$of$Progress$Reports$to$

date$ as$ noted$ at$ the$ outset$ of$ this$ paper.$ In$ terms$ of$ sustainability,$ the$more$ a$ core$

problem$ has$ been$ highlighted$ by$ local$ constituencies,$ the$ greater$ the$ chance$ for$

addressing$it$in$a$lasting$manner.71$When$the$EU$embarked$on$firstRgeneration$reforms$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
70$$ For$instance,$in$an$Indonesian$survey$of$business$attractiveness,$businessmen$placed$the$greatest$
<@CBEG4A68�BA�G;8� 946GBE�B9�Q?8:4?�68EG4<AGLR�J<G;<A� G;8�I4E<45?8�F8G� G;4G� <GF8?9�;47�E86eived$top$priority,$
Q*8:H?4G<BA� 4A7� �BI8EA@8AG� +8EI<68FR	�  BJ8I8E�� J;8A� G;8� 9BE@8ETF� J8<:;G<A:� J4F� 5EB>8A� 7BJA�� G;8�
preponderance$ of$ responses$ dealt$ with$ law$ enforcement$ and$ corruption$ issues.$ While$ respondents$
touched$on$the$courts,$particularly$in$regard$to$corruption,$they$were$hardly$focussed$on$commercial$legal$
dispute$ resolution.$ Crucially,$ security$was$more$ important$ to$ foreign$ than$ local$ businesses,$ and$ larger$
businesses$ reported$ more$ security$ fears$ than$ smaller$ ones.$ See:$ (2003),$ Regional$ Investment$
Attractiveness,$A$Survey$of$Business$Perception,$Indonesia,$pp.$30,$67R69,$74R75.$
71$$ ,;8�/BE?7��4A>�(4EG<6<C4G<BA�/BE><A:��EBHC��4A7��EBF5L��	$	��
������Q(4EG<6<C4G<BA�*8I<F<G87��
��%4A4:8E<4?�(8EFC86G<I8R��-+�!��!@C?8@8AG<A:�(B?<6L��;4A:8�(EB=86G��%BAB:Eaph$#6,$p.$8,$elucidates$
this$ benefit$ of$ participation,$ as$ well$ as$ other$ implementation$ benefits.$ Although$ there$ remains$ little$
empirical$ work,$ the$ scant$ quantitative$ research$ available$ suggests$ that$ participation$ in$ identifying$
problems$yields$greater$project$success.$The$field$of$participation$in$executing$projects$is$more$diverse$in$
its$findings,$as$participation$slows$programmes$and$may$divert$focus$as$wellPthis$paper$makes$no$claims$
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and$started$with$preRordained$institutional$reforms,$it$often$discovered$that$it$needed$to$

Q6E84G8R� 78@4A7�� GB� 6BAI<A68� <A7<I<7H4?F� J<G;<A� 4� 6BHAGEL� G;4G� G;8L� A88787� A8J�

bankruptcy$ laws,$ a$ judicial$ career$ system,$ or$ some$ other$ reform.72$Reforms$ that$ are$

focussed$solely$on$the$desires$of$outside$reformers,$or$solutions$looking$for$a$problem,$

are$unlikely$to$find$a$fertile$environment$or$local$champions.$When$it$comes$to$financial$

4<7�4A7�Q*H?8�B9�$4JR�CEB@BG<BA�CEB:E4@@8F��FG4EG<A:�J<G;�4�=B<AG?L�78G8E@<A87�8A7�<A�

a$ stakeholderRfocussed,$ problem$ identification$ process,$ ameliorates$ this$ problem.$ By$

choosing$to$support$the$tackling$of$a$problem$that$is$actually$seen$as$a$problem$by$the$

local$ community,$ the$ EU$ will$ be$ able$ to$ rely$ on$ a$ constituency$ for$ reform$ from$ the$

outset.73$$

Step*2:*Disaggregating*the*problem:*Four*realms**

As$ the$ ample$ literature$ on$ institutions$ makes$ clear,$ starting$ with$ Douglas$ North,$

institutions$develop$their$own$normative$standards$and$their$agents$are$often$pressured$

into$conforming$with$such,$regardless$of$the$broader$legal$environment.$We$may$think$

of$ institutions$as$closed$worlds$and$ look$ for$ the$conditions$ that$will$ enable$ the$ law$ to$

penetrate$such$closed$worlds.$The$analyst$needs$to$find$these$openings$through$careful$

research$on$particular$institutions,$analyse$the$incentive$structures$that$shape$conduct,$

and$ identify$ the$ entry$ points$ to$ reframe$ incentives.$ In$ short,$ we$ need$ to$ go$ back$ to$

contexts$and$refine$institutional$diagnostic$tool$kits.$

On$ the$other$hand,$ as$ institutional$ failings$ tend$ to$ reflect$ larger$political$ and$ cultural$

issues,$clearly$these$may$not$be$addressed$only$through$institutionRfocussed$reform.$Let$

us$propose$that$a$problem$identified$within$a$country$is$a$lack$of$equality$under$the$law$

as$ experienced$ by$ specific$ groups$ (women,$ Roma,$ minorities,$ the$ poor).$ That,$ for$

instance,$ the$ rights$ of$ poor$ individuals$ are$ frequently$ violated$ by$ the$ wealthy$ and$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
on$behalf$of$participation$within$programme$implementation.$Cernea,$M.$����
���Q,;8��H<?7<A:��?B6>F�B9�
(4EG<6<C4G<BA�� ,8FG<A:� 4� +B6<4?� %8G;B7B?B:LR�� <A$ Participatory$ Development$ and$ the$ World$ Bank:$
Potential$Directions$for$Change,$Bhatnagar$B.$and$Williams$A.C.$(eds.),$World$Bank$Discussion$Papers,$
No.$183,$which$analyses$twentyRfive$World$Bank$projects.$
72$$ �BE� <AFG4A68��-+�!��78IBG8F� 4� F86G<BA�B9� <GF� !A789<A<G8�)H4EG8E?L��BAGE46GF� �!)�F�� 9BE� Q*H?8�B9�
$4JR�E89BE@�GB�Q6BAFG<GH8A6L�5H<?7<A:R��4�6EH6<4?�4E84�B9�JBE>�<A�4AL�E89BE@�899BEG��4A7�BA8�J8�477E8FF�<A�
our$stakeholder$analysis.$This$work$becomes$simpler$if$the$problem$outsiders$are$working$on$has$at$least$
some$natural$constituency$within$the$country.$
73$$ Participatory$approaches$ to$ implementation,$which$are$ subject$ to$a$great$deal$of$ empirical$and$
theoretical$debate.$For$a$good$overview$of$this$discussion,$see$Crosby$(2000),$op.$cit.$
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powerful.$However,$the$poor$are$reluctant$to$use$the$courts,$as$they$assume$they$will$not$

be$treated$equally.$Politicians$and$rich$businessmen$consider$themselves$above$the$law,$

and$can$evade$punishment$by$paying$bribes$or$calling$on$wellRplaced$contacts.$Business$

contracts$with$ these$wellRconnected$ individuals$ are$ shakyj$ if$ they$wish$ to$ evade$ their$

contractual$responsibility,$they$can$simply$break$the$contract.$Thus,$most$business$flows$

to$ a$ few$wellRconnected$ companies$ and$ individuals,$ skewing$ the$market$ and$ reducing$

competition.$Development$ is$ constrained,$and$wealth$ is$unevenly$distributed.$Citizens$

regard$the$ justice$system$with$widespread$disdain$and$cynicism,$and$believe$ that$ they$

have$little$legitimate$recourse$for$their$grievances.$$

To$ be$ sure,$ the$ problem$ of$ lack$ of$ equality$ before$ the$ law$ has$ legal$ and$ institutional$

components.$Legal$ change$may$be$ required,$ such$as$ laws$ that$ensure$equal$ treatment$

for$the$maligned$or$minority$groups.$Institutional$change$may$also$be$necessary,$within$

and$beyond$the$courts.$If$bribery$and$corruption$are$reduced$in$the$courts$but$not$in$the$

police,$criminals$and$politicians$will$ simply$ find$new$arenas$ for$propelling$ themselves$

above$the$law.$

However,$ beyond$ institutional$ and$ legal$ reforms,$ equality$ before$ the$ law$ is$ about$

politics:$politicians$and$ connected,$ rich$businessmen$benefit$ from$their$ aboveRtheRlaw$

status,$ and$ seek$ to$ protect$ it.$ $ They$ may$ even$ use$ physical$ threat$ to$ maintain$ their$

position,$as$with$the$connections$that$Russian$oligarchs$forged$with$the$Russian$mafia.$

Finally,$ there$ is$ often$ a$ cultural$ element:$ there$may$ be$ cultural$ patterns$ of$ deference$

based$ on$ gender,$ hierarchy,$ caste,$ or$ class$ that$ are$ hard$ to$ break.$ A$ largely$ female$

judiciary,$ for$ instance,$might$ be$ seen$ as$ a$ lowRstatus$ job,$making$ it$more$difficult$ for$

judges$ to$ stand$ firm$ in$ the$ face$ of$ strong$ businessmen$ or$ highRstatus$ politicians$O$ a$

problem$that$has$both$institutional$and$cultural$components.74$$

In$ short,$ the$ second$ step$ of$ endsRbased$ approaches$ is$ to$ map$ the$ problem,$ so$ that$

connections$ can$be$made$between$areas$ in$need$of$ reform,$and$which$reforms$can$be$

chosen$that$have$ the$greatest$spillRover$effect$ throughout$society.$This$stage$ is$not$yet$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
74$$ In$many$Eastern$European$judiciaries,$the$high$percentage$of$female$judges$is$not$a$reflection$of$
JB@8ATF� ?<58E4G<BA� @BI8@8AGF� 64EEL<A:� BA� <AGB� G;8� CBFGRCommunist$ era,$ but$ rather$ reflects$ the$ low$
status$of$ jobs$ in$the$civil$service$judiciary.$The$presence$of$a$preponderance$of$women$both$creates$this$
low$status$and$perpetuates$it.$
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about$where$to$target$reform$effortsPthere$may$be$many$avenues$by$which$to$affect$the$

problem,$and$those$domestic$actors$committed$to$change$may$explore$all$of$them.$When$

<G�6B@8F�GB�Q*H?8�B9�$4JR�CEB@BG<BA��BA?L�4�98J�@<:;G�58�4CCEBCE<4G8�9BE�G;8��-	�$

At$this$stage,$there$is$a$need$to$evaluate$not$only$institutions,$but$also$the$status$of$the$

Q*H?8� B9� $4JR� J<G;<A� FB6<8GL� 4G� ?4E:8	� ,hrough$ background$ readings,$ stakeholder$

interviews,$ meetings$ and$ discussions$ with$ local$ political$ scientists,$ and$ conducting$

sociological$evaluations$attuned$to$culture$and$power$relationships,$a$trained$sociologist$

should$be$able$to$collect$information$on$the$various$roots$of$an$identified$problem.$This$

work$may$be$best$conducted$in$tandem$with$Step$1.$problem$identification.$Therefore,$

how$do$we$go$about$addressing$the$principle$B9�8DH4?<GL���F�<A�CE<A6<C?8����Q8DH4?<GL�<F�4�

big$word$most$often$uttered$in$vain.$Yet$it$may$be$the$last$bastion$of$resistance$to$fall$in$

GE4AF<G<BA�6BHAGE<8F	R�!G�64A�58�7<F4::E8:4G87�5L�<FFH8�4E84F�Osuch$as$equality$before$the$

law$for$small$businesses$owned$especially,$but$not$only,$by$minority$groups.$A$finalised$

mapping$for$such$a$lack$of$equality$before$the$law$may$look$something$like$this:$

Problem:*Lack*of*equality*before*law*is*hurting*small*business*development*

especially*from*minority*groups*

Institutional*&*Legal*

Components*

Political*Components* SocioMcultural*

Components*

Law:$not$drafted$or$

implemented.$

Courts$and$Police:$

corruption$

Executive,$Legislature$and$

wealthier$business$

community$

Fuel$corruption$

Paying$fees$for$speeding$

processes$of$government$so$

widespread$that$not$

considered$corruption$

Laws:$not$enforced$against$

intimidation$

Courts:$fear$of$physical$

threat$

Police:$Lack$of$bailiff$

protection$

Oligarchs$with$close$ties$to$

government$also$held$close$

ties$to$mafia$who$intimidate$

judges$

Female$judiciary$is$low$

status,$easily$intimidated,$

=H7<6<4EL�<FATG�E8FC86G8d$

institution$

Courts:$unable$to$prosecute$

government$officials$and$

(E8F<78AGTF�6;<?7E8A�;4I8�

preferential$access$to$

Culture$of$nepotism$and$

family$selfRhelp.$People$
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friends$for$corruption$

Laws:$inadequate$

government$contracts$ complain$but$happy$when$

obtain$a$nepotistic$

connection.$

Courts:$Courts$too$far$away$

for$easy$access$by$rural$

areas,$contract$enforcement$

low$

Police:$Few$police$in$rural$

areas,$property$theft$high$

President$overly$favours$

home$region$proportional$

representation$system$

means$legislature$does$not$

represent$rural$regions$

directly$

Rural$inhabitants$

intimidated$by$city$itself$

and$by$written$procedures$

of$courts.$Police$in$rural$

areas$have$social/patronage$

ties$with$higher$classes$of$

those$regions$

Laws:$losing$plaintiff$to$pay$

court$fees$discourages$poor$

Courts:$fees$and$cost$in$lost$

time$too$great$for$poor$

Wealthy/business$men$

lobby$for$existing$court$fee$

structure$

Poor$are$unorganised,$few$

groups$represent$their$

interests$

Laws:$No$laws$on$antiR

discrimination$

Courts:$minority$groups$not$

hired$

Police:$Police$drawn$from$

groups$especially$inimical$to$

minority$population$

Politicians$attack$minority$

group$to$win$popular$appeal$

BE�4CC84E�QGBH:;�BA�6E<@8R$

Minority$groups$subject$to$

widespread$private$and$

public$discrimination$

*

Step*3:*Determine*new*indicators,*evaluation*targets*and*measurement*

goals*

Significantly,$ while$ we$ have$ advocated$ a$ citizenRcentric$ approach$ to$ assessment,$ this$

does$ not$ in$ any$way$mean$ that$ assessment$ should$ solely$ or$ even$mostly$ be$ based$ on$

perceptions.$There$are$many$ot;8E�J4LF�GB�Q:8G�4GR�G;8�5BGGB@Rup$perspective$both$in$an$

B5=86G<I8� 4A7� FH5=86G<I8� @4AA8E	� !A7887�� 6<G<M8AFT� 8KC8E<8A68F� 4E8� ABG� A868FF4E<?L�

correlated$with$other$measures$of$institutional$performance$which$affect$them.$Citizens$

may$ have$ different$ understaA7<A:F� B9� J;4G� G;8� Q*H?8� B9� $4JR� <F�� 4A7� @4L� 58�

disappointed$by$outcomes$reached$and$what$they$perceive$as$their$fairness.$Thus,$how$
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citizens$experience$the$law$ought$to$be$measured$separately$from$other$measurements$

B9�J;8G;8E�G;8�Q*H?8�B9�$4JR�<F�E8FC86Ged,$and$how$this$respect$in$turn$affects$citizens.75$

Indicators$may$be$used$directly$by$the$Commission$in$its$evaluation$reports,$or$they$may$

serve$as$an$input$in$internal$selfRreflective$exercises.$$

Indicators$do$matter$since$a$key$component$of$an$endsRbased$approach$is$to$be$able$to$

8I4?H4G8�CEB:E8FF�BI8E�G<@8�4A7�9<A7�J4LF�GB�Q@84FHE8R�FH6;�CEB:E8FF	�+H6;�Q<A7<64GBEFR��

QC8E9BE@4A68�@84FHE8@8AGFR� 4A7� Q8I4?H4G<BA� G4E:8GFR�@4L� 58� 5EB47� 4A7� DH4?<G4G<I8��

especially$ in$ the$ context$of$Commission$Progress$Reports.$They$may$be$more$ specific$

4A7�DH4AG<G4G<I8�J;8A�G;8L�6BAFG<GHG8�G;8�546>7EBC�B9�FC86<9<6�Q*H?8�B9�$4JR�CEB@BG<BA�

programmes.76$They$ also$ may$ be$ about$ extracting$ meaning$ from$ anecdotal$ evidence,$

J;<6;� <F� <@CBEG4AG� GB� G;8� CH5?<6� C8E68CG<BA� B9� Q*H?8� B9� $4JR� 78A<4?	� -?G<@4G8?L��

@BA<GBE<A:�A887F�GB�G4>8�<AGB�466BHAG�G;8�FB6<4?�4A7�6H?GHE4?�<AG8:E4G<BA�B9�Q*H?8�B9�$4JR�

norms.$

This$is$relevant$to$both$assessment$and$assistance$of$course.$In$the$world$of$assessment,$

@84FHE8F� 4E8� B9G8A� 6BAA86G87� GB� QJ;4G� 64A� 58�@84FHE87� G;4G� L84ER�� 4� ;<:;?L� 6<E6H?4E�

GLC8� B9� 4CCEB46;	� +<@<?4E?L�� <A� G;8� JBE?7� B9� FC86<9<6� Q*H?8� B9� $4JR� CEB@BG<BA�

programmes,$measures$are$usually$found$before$deciding$which$actions$to$support$and$

how.$Evaluations$will$be$prone$to$circularity$and$based$on$targets$that$measure$narrow$

project$outcomes,$rather$than$actual$goalsj$means$rather$than$ends.$$

Thus,$ for$ instance,$an$assessment$of$progress$ in$ the$realm$of$policing$will$often$count$

success$by$the$number$of$police$trained$in$the$country$as$a$whole$that$year,$or$trained$by$

4�FC86<9<6�CEB:E4@@8�<9�J8�4E8�<A�G;8�5HF<A8FF�B9�4FF<FG4A68	� BJ8I8E��F;BH?7ATG�FH668FF�

be$ measured$ by$ the$ amount$ of$ crime$ reduced,$ or$ the$ number$ of$ human$ rights$

complaints$ filed?$ AntiRcorruption$ programmes$might$ be$ evaluated$ by$ the$measure$ of$

class$attendance,$not$the$perceptions$of$corruption$or$attempts$at$corruption$in$the$local$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
75$$ On$ the$ attitudes$ and$ perceptions$ of$ citizens,$ see,$ inter$ alia,$ Galligan$ and$ Kurkchiyan$ (eds.)$
(2003),$Law$and$Informal$Practice:$The$PostFCommunist$Experience,$Oxford.$
76$$ To$be$sure,$quantification$has$been$often$criticised$as$providing$the$illusion$of$precision$and$false$
objectivity,$while$composite$indicators$can$cumulate$errors$and$uncertainties$(see$Arndt,$Christiane$and$
Oman,$ Charles$ (2006),$ The$ Uses$ and$ Abuses$ of$ Governance$ Indicators,$ OECD$Development$ Studies,$
OECD,$Paris).$In$the$end,$such$exercises$are$about$judgement.$$
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or$ foreign$ business$ communities.$ If$ they$must$ determine$ what$ to$ evaluate$ before$ its$

measure$ is$ devised,$ reformers$ will$ be$ forced$ to$ focus$ on$ the$ problem,$ not$ the$

programme.77$$

The$ same$ general$ conclusion$ is$ true$ for$ more$ general$ assessment$ programmes.$ EU$

reports$have$been$criticised$for$such$approaches$as$counting$vacancies$in$courts$rather$

than$ the$ number$ and$ types$ of$ judges$ actually$ needed,$ or$ the$ quantity$ of$ backlogged$

cases$without$assessing$whether$and$to$what$extent$cases$were$brought$in$the$first$place.$$

Yet,$ tourists$ worried$ about$ safety$ will$ not$ ask$ about$ the$ number$ of$ police$ academy$

graduates$ in$ a$ potential$ vacation$ spot,$ but$ rather$ about$ the$ 6BHAGELTF� 6E<@8� FG4G<FG<6F	�

SecondRgeneration$performance$approaches$should$measure$outcomes$at$such$a$societal$

level.$If$the$goal$is$equality$before$the$law,$we$may$wish$to$measure$the$changing$rates$

by$which$people$ in$disadvantaged$groups$(impoverished,$minority,$ female,$ low$status)$

initiate$ court$ cases,$ as$well$ as$ the$percentage$of$ times$ they$win$ casesPnot$how$many$

judges$we$have$sensitised,$or$how$many$alternative$dispute$resolution$programmes$have$

been$created.$$

Finding$the$proper$metrics$is$always$a$difficult$undertaking.$Because$most$assessments$

and$virtually$all$programmes$ inevitably$ end$up$measuring$or$working$ towards$ targets$

(the$equivalent$of$teaching$to$the$test),$it$is$essential$to$measure$the$right$things,$not$the$

easy$things.78$There$are$of$course$a$number$of$prior$experiences$to$draw$from,$including$

G;8� /BE?7� �4A>TF� <AR;BHF8� Q*H?8� B9� $4JR� 4CCE4<F4?F	� %84FHE8@8AG� 78I<68F� @<:;G�

include:$

� Attitudinal$ data:$ Includes$ perception$ surveys$ of$ endRusers$ (the$ courts,$ police,$

administration)$targeting$real$experience.$As$Aleksandra$Rabrenovic$notes,$such$

surveys$may$ be$more$ reliable$ than$ ordinary$ broad$ public$ perception$ surveys.$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
77$$ Some$useful$ ideas$for$evaluation$of$such$projects$can$be$found$in$Robert$Pic6<BGGBTF�G;<A><A:�BA�
CB?<6L�6B;8E8A68�78I8?BC@8AG�8I4?H4G<BAF��7E4JA�9EB@�786478F�B9�F8EI<68�GB�G;8�/BE?7��4A>TF�'99<68�B9�
�I4?H4G<BAF� �8C4EG@8AG	� +88�� 9BE� <AFG4A68�� (<66<BGGB�� *B58EG� �
������ Q�46>:EBHA7� (4C8E�� (B?<6L�
Coherence$and$Development$Evaluation:$�BA68CGF�� !FFH8F�4A7�(BFF<5?8��CCEB46;8F�R�'����/BE>F;BC��
Policy$Coherence$for$Development,$Paris,$pp.$21R22.$
78$$ Performance$targets$always,$inevitably,$affect$programme$design$and$output.$The$difference$with$
endsRbased$ performance$ targets$ is$ that$ they$ should$ affect$ programme$ design,$ because$ they$ will$ help$
programmes$focus$on$ends.$
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The$ perception$ of$ justice$ and$ public$ administration$ systems$ by$ the$ general$

public$may$oftentimes$be$distorted,$ as$ public$ perception$ is$ less$ subject$ to$ the$

routine$ personal$ experience$ of$ users,$ than$ to$ the$ influence$ of$ scandals,$

revelations$of$dysfunctions,$and$events$of$the$day.$Surveys$targeting$instances$of$

corruption$ that$ people$ have$ experienced$within$ the$ police$ force,$may$ provide$

more$ useful$ insight$ than$ a$ survey$ of$ the$ simple$ perception$ of$ the$ level$ of$

6BEEHCG<BA� J<G;<A� 4� 6BHAGELTF� CB?<68� 9BE68	� +HEI8LF� @4L� 4?FB� G4E:8G� G;8�

C8E68CG<BAF�B9�CBG8AG<4?�7B@8FG<6�4A7�9BE8<:A�<AI8FGBEF�B9�4�6BHAGELTF�?8:4?�4A7�

business$environment$and$investment$riskj$or$surveys$may$ask$whether$various$

categories$of$citizens$feel$that$they$benefit$from$safe$mobility,$including$within$

areas$in$which$they$are$not$familiar.$$

� Measure$of$ the$outcome$through$proxies:$For$ instance,$ if$ the$goal$ is$ to$attract$

for8<:A� 64C<G4?� G;EBH:;� <@CEBI8@8AGF� <A� G;8� Q*H?8� B9� $4JR�� BA8� <A7<E86G�

measurement$might$be$changes$ in$ the$ levels$of$ foreign$capital$ inflowj$another$

CBFF<5?8� @84FHE8� @<:;G� 58� GB� HF8� 8FG<@4G8F� B9� G;8� Q:E8L� 86BAB@LR�� <F� G;8E8�

:8A8E4?�6BA9<78A68�<A�Q7B<A:�5HF<A8FF�J<G;�FGE4A:8EFR�$Economic$and$societalR

level$ metrics:$ for$ example,$ the$ tax$ yield$ relative$ to$ tax$ base,$ educational$

attainment$ assessments$ (compared$ to$ exam$ results)j$ this$ includes$ so$ called$

QB5=86G<I8�74G4R��<A6?H7<A:�47@<A<FGE4G<I8�FG4G<FG<6F	$

� Analysis$ of$ case$ information:$ for$ example,$ the$ analysis$ of$ the$ causes$ of$

administrative$court$cases,$ombudsmen$workload$and$types$of$cases,$freedom$of$

information$ Commissioners,$ CSOs.$ New$ data$ collection$ mechanisms$ through$

local$institutions$could$be$developedj$analysis$of$laws$and$their$implementation$

concerning$administrative$procedures,$as$well$as$the$duty$to$state$reasons$and$

participatory$rights$for$administrative$acts.$

� Procedural$ analysis�� 9EB@� 4� HF8E� C8EFC86G<I8�� 9BE� 8K4@C?8�� HF8� B9� Q7B<A:�

business$indicatoEFR��/����/��8G6	��4F�J8??�4F�6BEEHCG<BA�<A7<64GBEF	�$

� �FF8FF@8AG� B9� QCEB98FF<BA4?<F@R:$ political,$ administrative$ and$ legal$

CEB98FF<BA4?FT� 4GG<GH78F�� I4?H8F� 4A7� 87H64G<BA4?� ?8I8?F�� 4A7� G;8� E84?<GL� B9� G;8�
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institutional$ environment$ (e.g.$ extent$ of$ patronage)j$ as$ seen$ through$ the$

perceptions$of$users,$clients$and$the$citizenry$as$a$wholej$while$investigating$in$

particular,$ whether$ civil$ servants$ are$ protected$ from$ the$ pressure$ that$

CB?<G<6<4AF� @4L� CHG� BA� G;8<E� 786<F<BAF�� =8BC4E7<F<A:� G;8� 47@<A<FGE4G<BATF�

impartiality.$

Because$ the$ endRgoals$ should$ be$ assessed$ based$ on$ the$ experience$ of$ the$ endRuser,$

assessment$ tools$ should$ include$ methods$ drawn$ from$ the$ social$ sciences,$ including$

sociology,$anthropology$and$political$science:$

� Focus$ interviews:$ walking$ through$ the$ actual$ impediments$ encountered$ by$

various$actors,$including$the$use$of$stakeholder$interviews$

� Deliberative$democracy:$stakeholder$forums$

� Expert$ assessments:$ using$ structured$ interview$ techniques$ including$ those$ at$

the$sectorial$level$$

� Polling$and$attitude/value$surveys:$EuroRbarometer$

� Case$analysis:$for$example,$administrative$court$cases$

SocietalRlevel$measurements$ are$ difficult,$ because$ such$metrics$ are$ inevitably$ affected$

by$ numerous$ variables.$ Sustainability$ requires$ repeat$ assessment$ and$ ways$ of$

evaluating$ incremental$ change.$ However,$ two$ key$ principles$ to$ choosing$ appropriate$

society$ level$ performance$ targets$ for$ endsRbased$ monitoring,$ as$ well$ as$ programmes$

might$be:$$

1. Choose$ indicators$ broadly,$ but$ humbly.$ If$ the$ goal$ is$ law$ and$ order,$ the$

measurements$ need$ to$ include$ crime$ rates,$ not$ police$ academy$ graduates.$

However,$ many$ factors$ affect$ crime$ rates,$ including$ demographic$ bubbles,$

economic$ downturns,$ etc.$ The$ measurement,$ therefore,$ might$ best$ be$ the$

change$from$a$linearly$projected$rate,$rather$than$a$decline$in$the$overall$crime$

rate.$ Even$ after$ these$ steps,$ impacts$ of$ domestic$ reform$ or$ foreign$ support$
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should$ be$ expected$ to$ be$ minimalPany$ policy$ or$ programme$ with$ a$ big$ and$

immediate$effect$would$be$suspect.$$

2. Be$aware$of$time$lags$and$unexpected$side$effects.$Counterintuitive$side$effects$

should$be$expected$and$built$into$assessment$and$monitoring.$For$instance,$in$a$

good$antiRcorruption$strategy,$perceptions$of$corruption$tend$to$rise$before$they$

fall,$as$a$result$of$societal$awareness$campaigns.$When$police$begin$to$do$their$

jobs$ better,$ crime$ rates$ often$ rise,$ due$ to$ more$ people$ bothering$ to$ report$

crimes.79$WellRconceived$assessment$needs$to$address$such$lags.$

Box*2.**�) $�� $� ��*%()�*%��))�))�1�'+�"�����))2*

A$ mix$ of$ appropriate$ indicators$ could$ also$ be$ used$ to$ periodically$ conduct$ a$ more$

comprehensive$assessment$of$one$of$the$principles$laid$out$in$the$living$list.$For$example,$

when$ assessing$ whether$ effective$ and$ accessible$ justice$ is$ granted$ to$ all$ citizens$

(question$ number$ 4,$ and$ to$ some$ extent$ number$ 5$ in$ the$ living$ list),$ the$ following$

indicators$could$be$used:$$

R$Accessibility,$ that$ could$ be$ measured$ through$ courtRuser$ satisfaction$ (percentage$ of$

interviewed$ litigants$ satisfied$ with$ the$ accessibility$ of$ the$ courts$ in$ terms$ of$ costs,$

distance,$navigability,$and$with$the$quality$of$services$provided,$disaggregated$according$

to$ minority,$ gender,$ age,$ income)j$ access$ to$ legal$ aid$ (percentage$ of$ litigants$ having$

obtained$ legal$ aid)j$ access$ to$ information$ (percentage$ of$ interviewed$ lawyers$ and$

litigants$satisfied$with$the$accessibility$of$case$related$information$from$the$court).$

R$ Effectiveness,$ assessed$ again$ through$ stakeholder$ satisfaction$ (percentage$ of$

interviewed$ litigants$ and$ practicing$ lawyers$ satisfied$ with$ the$ quality$ of$ services$

provided,$ disaggregated$ according$ to$ minority,$ gender,$ age)j$ quality$ of$ judgments$

(percentage$ of$ judgments$ assessed$ as$ satisfactory$ based$ on$ caseRfile$ analysis)j$ level$ of$

judicial$ competence$ (percentage$ of$ interviewed$ lawyers$ satisfied$ with$ the$ level$ of$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
79$$ �<F6HFF<BA� J<G;� CB?<68� F8E:84AGF� 4A7� 46478@<6F�� Q�H?GHE8� B9� $4J9H?A8FF� ,E4<A<A:� /BE>F;BC�R�
National$Strategy$Information$Center,$(April$2005).$$
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professional$competence$of$judges$and$court$staff).$

R$ Efficiency,$ court$ clearance$ rates$ (number$ of$ outgoing$ cases$ as$ a$ percentage$ of$ the$

number$of$ incoming$ cases)j$ time$ for$ disposition$and$enforcement$ (percentage$of$ cases$

disposed$ or$ otherwise$ resolved$ and$ enforced$ within$ established$ time$ frames)j$ age$ of$

pending$ caseload$ (age$ of$ the$ active$ cases$ pending$ before$ the$ court,$ measured$ as$ the$

number$of$days$from$filing$until$the$time$of$measurement).$

R$Fairness,$satisfaction$among$minorities$and$marginalised$groups$with$court$decisions,$

fairness$ and$ impartiality$ of$ judgments$ (extent$ to$ which$ minority$ litigants$ obtain$

outcomes$compared$ to$outcomes$obtained$by$nonRminority$ litigants,$based$on$caseRfile$

analysis)j$ enforcement$against$ the$State$ (percentage$of$decisions$against$ the$State$ that$

are$enforced$within$a$reasonable$time)$etc.80$

*

Step*4:*Identify*nodes*of*opposition*and*support*

!A6E84F87�6B@@<G@8AG�GB�G;8�Q*H?8�B9�$4JR�<A�4�:<I8A�6BHAGEL�J<??�4?G8E�G;8�EH?8F�B9�G;8�

political$game$and$will$inevitably$create$winners$and$losers$within$the$government$and$

administration.81$Greater$ judicial$ independence$ reduces$ the$ power$ of$ the$ Executive,$

antiR6BEEHCG<BA� 7E<I8F� 7E<I8� BHG� G;8� 6BEEHCG�� 8G6	� �I8A� QG86;A<64?R� E89BE@F�� FH6;� 4F�

making$the$courts$more$efficient$by$transferring$administrative$duties$from$the$judges$

to$ clerical$ staff,$ may$ create$ losers,$ such$ as$ the$ judges$ whose$ powers$ over$ case$

assignment$ and$ speed$ have$ created$ opportunities$ to$ solicit$ bribes.$ Even$ wholly$ nonR

political$ reforms,$ such$ as$ a$ new$ teaching$ arrangement$ in$ a$ law$ faculty,$ will$ meet$

5HE84H6E4G<6� E8F<FG4A68� 9EB@�C8BC?8�J;B� F<@C?L�7BATG�J4AG� GB� 6;4A:8� G;8<E�J4LF�� 4A7�

who$ think$ they$ can$ outlast$ any$ external$ reformer.$ In$ countries$ that$may$ be$ partially$

Q64CGHE87R� 5L� 6BEEHCG� CB?<G<6<ans$ and$ criminal$ groups,$ the$ very$ goal$ of$ improving$ the$

Q*H?8�B9�$4JR�J<??� 8A6BHAG8E� E8F<FG4A68	� � +H6;� E8F<FG4A68� 64A�58� 8FC86<4??L�7<99<6H?G� GB�

break.$While$captured$politicians$may$still$weigh$their$selfRinterest$against$the$political$

costs$ of$ appearing$ to$ be$ against$ reform,$ the$ criminal$ elements$ who$ control$ these$
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
80$$ We$thank$Aleksandra$Rabrenovic$for$her$input$on$this$schema.$
81$ �HEBC84A� +G45<?<GL� !A<G<4G<I8� �
����� Q*8F;4C<A:� !AG8EA4G<BA4?� (E<BE<G<8F� <A� �BFA<4� 4A7�
Herzegovina$R$(4EG�,JB��!AG8EA4G<BA4?�(BJ8E�<A��BFA<4�R��HEBC84A�+G45<?<GL�!A<G<4G<I8���8E?<A$
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politicians$are$not$interested$in$constituencies$or$the$public$good,$and$are$unaffected$by$

G;8�4668FF<BA�CEB68FFT�FB6<4?<F4G<BA�89986GF��4A7�G;8�64EEBGF�4A7�FG<6>F�B9�7<C?B@46L�G;4G�

may$work$on$politicians.$$$

Overcoming$ such$ resistance$ is$ first$ and$ foremost$ the$ job$ of$ agents$ for$ change$ in$ the$

countries$concerned.$The$challenge$ for$ the$EU$and$other$ external$actors$ is$ to$ identify$

and$empower$such$agents$for$change,$rather$than$define$their$task$for$them.$This$is,$of$

course,$not$a$new$ insight.$However,$ if$ an$endsRbased$approach$ to$ reform$ implies$ that$

ends$must$be$shared,$and$means$devised$locally$first,$the$point$of$external$assessment$

@HFG�ABG�58�GB�47=H7<64G8�58GJ88A�@84AF�7<E86G?L	�%BE8BI8E��QE89BE@8EFTR�@BG<I8F�4E8�

often$mixed,$ and$ the$more$ the$mixture$ is$ understood,$ the$ greater$ the$ ability$ to$ affect$

change.$A$Ministry$of$ Justice$may$ support$ an$antiRcorruption$ strategy$ so$ long$as$ it$ is$

focussed$ on$ corruption$ in$ the$ courts,$ rather$ than$ in$ the$Ministry.$ $ A$ Supreme$ Court$

justice$ campaigning$ for$ judicial$ independence$ may$ be$ trying$ to$ gain$ autonomy$ and$

CB?<G<64?�CBJ8E�9BE�;8E�BE�;<F�BJA�HF8	���I8A�E89BE@8EF�46G<A:�BHG�B9�QCHE8R�4A7�ABARselfR

interested$ motives$ may$ have$ blind$ spots$ of$ which$ outside$ actors$ must$ be$ aware.$ A$

progressive$law$school$Dean,$for$instance,$may$be$interested$in$speaking$opportunities,$

international$ junkets,$and$ the$praise$ that$ comes$with$being$ singled$out$as$a$ reformer,$

but$may$ lack$ a$ great$ vision$ of$ her$ or$ his$ own.$ In$ fact,$ those$who$ are$ the$most$ broad$

ranging$reformers$are$often$outsiders$in$their$own$countriesPdomestic$resistance$may$

give$them$the$psychological$need$to$seek$approval$and$support$from$outsiders,$or$they$

may$ become$ more$ estranged$ from$ their$ country$ as$ they$ grow$ to$ be$ seen$ as$ overly$

identified$ with$ outsiders.$ Meanwhile,$ individuals$ who$ appear$ to$ be$ reformers$ may$

suddenly$turn$against$their$external$supporters$and$revert$to$unRprogressive$tendencies$

once$they$have$gained$some$powerPa$reversal$so$embarrassing$that$outsiders$are$often$

slow$to$admit$it.82$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
82$$ President$ Askar$ Akayev$ of$ Kyrgyzstan,$ for$ example,$ was$ a$ darling$ of$ international$ financial$
<AFG<GHG<BAF�4A7�J4F� ?4H787�5L�-	+	�7<C?B@4GF�4F� G;8�Q,;B@4F�"8998EFBA�B9��8AGE4?��F<4R� 9BE�L84EFPbut$
slowly$accrued$greater$powers$for$himself$and$his$family$until$he$became$just$another$autocrat,$which$led$
GB�;<F�E868AG�BHFG8E�5L�E89BE@<FG�9BE68F	�+88�+C8A68��%4GG;8J��%4E6;�����
������Q#LE:LMFG4ATF�$8FFBA�GB�
G;8�/8FG��*89BE@��B??BJF��HA6G<BA�R�,;8�&8J�*8CH5?<6�'A?<A8�$ $
<http://www.tnr.com/doc.mhtml?i=w050328&s$ =spence033005>/.$ In$ America,$ the$ infamous$ Boss$
,J887� BE<:<A4??L� 5864@8� >ABJA� 9BE� 6E84G<A:� C8468� 4A7� BE78E� 4@<7FG� &8J� 0BE>TF� 6<I<?� J4E� 7E49G� E<BGF��
creating$ a$ workable$ and$ fair$ system$ for$ draft$ exemptions,$ and$ gaining$ home$ rule$ for$ New$ York$ City.$

http://www.tnr.com/doc.mhtml?i=w050328&s%20=spence033005%3e/
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+H6;� QFG4>8;B?78E� 4A4?LF<FR� 64A� <A9BE@� G;8� @BA<GBE<A:� CEB68FF� ?<A>87� GB� 4668FF<BA��

simply$by$mapping$out$likely$and$actual$nodes$of$support$and$opposition$to$particular$

reform$ activities$ focussed$ on$ a$ handful$ of$ the$ most$ prB@<A8AG� Q*H?8� B9� $4JR� <FFH8F�

J<G;<A�4�6BHAGEL	�,;8F8�@4CF�@HFG�8KG8A7�58LBA7�Q*H?8�B9�$4JR� <AFG<GHG<BAF� GB�BG;8E�

areas$ of$ political$ and$ cultural$ power$within$ a$ country,$ such$ as$ the$ religious$ and$ civic$

institutions.$They$must$ also$ take$ into$ account$ the$ intensity$of$ supportPsomeone$who$

;4F�FG4>87�;<F�CB?<G<64?� 64E88E�BA�58<A:�F88A�4F� Q6?84AR��@4L�58�@BE8� ?<>8?L� GB�8KC8A7�

personal$ energy$ and$ political$ capital$ on$ an$ antiRcorruption$ reform$ effort,$ than$ a$

passively$ supportive$but$otherwise$unengaged$group$of$business$ leaders.$Finally,$ such$

FG4>8;B?78E� 4A4?LF<F� @HFG� :4H:8� FHCCBEG8EFT� 4A7� 78GE46GBEFT� ?8I8?F� B9� BE:4A<F4G<BA��

power$and$influence.83$

+H6;�4A4?LF<F� F;BH?7�4?FB� <A9BE@�4A7�49986G� G;8�78F<:A�B9� Q*H?8�B9�$4JR�CEB:E4@@8F	�

Many$ current$ such$ programmes$ undertake$ a$ cursory$ stakeholder$ analysis$ to$ gain$

QC4EG<6<C4G<BAT	� BJ8I8E�� 7B<A:� FB� 49G8E� G;8� CEB:E4@@8� ;4F� 588A� 78F<:A87� <F� ABG� G;8�

point,$ as$ this$ should$ not$ be$ about$ trying$merely,$ or$ even$ primarily,$ to$ build$ support.$

Instead,$the$aim$is$to$identify$the$best$nodes$through$which$to$achieve$certain$ends.$If$

for$ instance,$ a$ nascent$ antiRcorruption$ reform$ programme$ finds$ that$ the$ judiciary$ is$

likely$to$be$a$big$source$of$opposition,$the$project$might$choose$to$postpone$reforming$

the$ judiciary,$where$ it$will$ simply$meet$ stonewalling$ or$ attempts$ to$ capture$ and$ then$

undermine$ the$ programme.$ Instead,$ a$ campaign$ would$ do$ well$ to$ start$ with$ likely$

sources$ of$ supportPperhaps$ supporting$ antiRcorruption$ groups$ that$ exist$ among$

parents,$local$businesses,$or$the$few$politicians$w;B�J4AG�GB�@4>8�G;8<E�A4@8F�4F�Q6?84AR

;4A7FR� E89BE@8EF	� ,;8� CEB:E4@@8� @4L� 8I8AGH4??L� @BI8� GB� <A6BECBE4G8� <AFG<GHG<BA4?�

reform$within$the$ judiciary,$but$only$after$cultural$and$political$momentum$have$been$

harnessed$to$put$pressure$on$judges$domestically.$$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
Tweed$was$considered$a$reformer$in$his$early$days$and$was$regularly$invited$to$speak$to$progressive$clubs$
Pbefore$his$Tammany$ring$was$eventually$held$responsible$for$graft$estimated$at$between$one$and$four$
5<??<BA� <A� GB74LTF� 7B??ars.$ See$ Ackerman,$ Kenneth$ D.$ (2005),$ Boss$ Tweed:$ The$ Rise$ and$ Fall$ of$ the$
Corrupt$Pol$Who$Conceived$the$Soul$of$Modern$New$York,$Carroll$&$Graf,$New$York.$$
83$$ +88� 9BE� <AFG4A68� �EBF5LTF� 78G8E@<A4AGF� B9� <A9?H8A68� �<A9BE@4G<BA�� 86BAB@<6� E8FBHE68F�� FG4GHF��
le:<G<@46L
4HG;BE<GL�� 6B8E6<BA�	� �EBF5L�� �8A=4@<A� $	� ����
��� Q%4A4:8@8AG� 4A7� G;8� �AI<EBA@8AG� 9BE�
!@C?8@8AG4G<BA�B9�(B?<6L��;4A:8��(4EG�'A8R��-+�!���,86;A<64?�&BG8F�����CC	��R10.$



 

76 
 

It$is$also$important$to$cast$the$net$wide$in$mapping$sources$of$support$and$opposition.$

EndsRbased$reform$O$and$the$external$programmes$of$incentives$to$support$them$O$may$

target$civic$or$religious$institutions,$schools,$or$business$groups.$Considering$sources$of$

support$from:$the$media,$the$various$political$wings,$civil$society,$small$ local$business,$

large$ foreign$ business,$ educational$ communities,$ and$ other$ such$ constituencies$ is$

8FF8AG<4?�GB�?84EA<A:�45BHG�CBG8AG<4?�AB78F�B9�6;4A:8	�!A�+<6<?LTF�9<:;G�4:ainst$the$mafia,$

an$ initial,$ institutionRbased$ strategy$ of$ courageous$ police$ roundRups$ and$ highRprofile$

mafia$trials$began$to$falter$when$the$mafia$started$killing$the$generals$and$public$figures$

leading$the$charge.$When$the$people$of$Palermo$took$to$the$streets,$however,$the$mafia$

could$not$fight$the$rising$tide$altogether.$A$combination$of:$housewife$protests$using$bed$

sheets$outside$their$windowsj$educational$programmes$teaching$children$about$the$evils$

of$ the$ mafiaj$ a$ strong$ mayor$ who$ organised$ children$ and$ civic$ groups$ to$ retake$ the$

streets$and$monumentsj$and$business$reclamation$of$mafiaRowned$land$and$enterprises$

after$mafia$arrestsj$all$combined$to$put$organised$crime$on$the$defensive$and$reduced$

the$killings$and$corruption$it$had$caused$for$centuries.84$To$be$sure,$if$one$is$concerned$

45BHG�G;8�BCCBEGHA<GL�6BFGF�<A�64FG<A:�G;8�A8G�GBB�J<78���EBF5LTF�EH?8�B9�G;H@5�<F�HF89H?��

QBA?L�G;BF8�:EBHCF�BE�46GBEF�J<G;�E84?�4A7�@B5<?<F45?8�E8FBHE68F�G;4G�64A�58�4CC?<87�9BE�

or$against$the$[policy$reform]$should$be$<A6?H787	R85$

Step*5:*Assessing*actual*reform*and*designing*assistance*measures*and*

programmes*

The$first$five$steps$outlined$above$ultimately$ought$to$form$the$backdrop$(albeit$not,$of$

course,$ in$ this$way$ explicitly)$ for$ any$ actor$ seeking$ to$ assess$ and$ affect$ change$ in$ the$

country$ in$question.$As$we$have$discussed,$ there$are$many$nodes$of$potential$ change,$

and$ many$ areas$ where$ change$ must$ occur$ to$ solve$ the$ various$ components$ of$ the$

societal$ issue$needing$to$be$addressed.$Domestic$policy$ is$usually,$one$way$or$another,$

relevant$to$all$these$areas$Owhether$or$not$each$area$is$the$subject$of$explicit$reform.$$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
84$$ Stille,$ Alexander$ (1996),$ Excellent$ Cadavers:$ The$ Mafia$ and$ the$ Death$ of$ the$ First$ Italian$
Republic�� .<AG4:8� (E8FF�� &8J� 0BE>	� $B� �4GB�� �AMB� �
������ Q(4?8E@BTF� S�H?GHE4?� *8IB?HG<BAT� 4A7� G;8�
*8A8J4?�(EB=86GF�B9�G;8��<GL��7@<A<FGE4G<BA�R�,E8A7F�<A�'E:4A<M87��E<@8����AB	����CC	���R34.$$
85$$ �EBF5L���8A=4@<A�$	���������Q+G4>8;B?78E��A4?LF<F����.<G4?�,BB?�9BE�+GE4G8:<6�%4A4:8EF�R�-+�!��
Technical$Note$#2,$p.$2.$
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At$this$stage,$however,$we$may$consider$in$a$more$focussed$way$the$options$faced$by$the$

EU$in$the$use$of$its$various$instruments$for$assessing$change$in$the$country$in$question,$

4A7� 9BE� 4FF<FG<A:� <A� G;<F� 6;4A:8� G;EBH:;� <GF� BJA�46G<BAF� I<4� QCEB:E4@@8�78F<:AR� �G;8�

latter$ can$ indeed$ be$ carried$ out$ by$ other$ actors).$ The$ EU$ must$ consider$ problem$

analysis,$sources$of$support$and$opposition,$and$evaluation$benchmarks.$From$these,$it$

can$determine$the$most$likely$node$or$nodes$of$change$where$either$domestic$reform$or$

outside$ intervention$might$ be$most$ effective.$ The$most$ likely$ nodes$will$ be$ the$ areas$

where$ change$ could$ have$ decisive$ effect,$ could$ cause$multiplicative$ ripple$ effects$ into$

other$areas$(political,$institutional,$and$cultural),$and$where$the$most$support$and$least$

BCCBF<G<BA�4E8� ?B7:87	�,;8�7B@8FG<6�E89BE@8E�4A7�G;8�8KG8EA4?�QCEB:E4@@8�78F<:A8ER�

(in$ different$ ways$ and$ with$ different$ emphases)$ will$ then$ need$ to$ ask$ the$ following$

questions:$$

� Which$ of$ these$ areas$ need$ to$ change$ for$ overall$ endRgoal$ success?$Which$ are$

primary,$and$which$are$secondary?$$

� Which$areas$are$likely$to$be$affected$by$changes$made$in$other$areas,$and$which$

must$be$addressed$directly?$

To$the$extent$that$outside$intervention$is$possible$and$desirable:$

� Which$areas$should$the$EU$address,$given$its$skills,$expertise,$and$comparative$

advantages?$

� Which$areas$can$and$should$be$addressed$simultaneously$by$other$organisations$

if$success$is$to$be$achieved?$

An$endsRbased$approach$implies$that$means$are$contextually$determined.$Local$actors$

tend$to$know$best.$For$instance,$in$trying$to$create$a$strong$business$environment$where$

equality$before$the$law$is$wanting,$some$countries$may$absolutely$require$prior$political$

reform$ to$ break$ entrenched$monopolies$ or$ the$ consolidation$ of$ oligarchic$ power.86$In$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
86$$ !A� !A7BA8F<4� HA78E� +H;4EGB� �4A7� <A� !E4D� HA78E� +4774@�  HFF8<A��� G;8� (E8F<78AGTF� 6;<?7E8A�
controlled$many$ crucial$ business$ sectors$ and$were$ viewed$ by$ businesspeople$ as$ key$ bottlenecks$ to$ the$
8@8E:8A68�B9�4A�8DH4?�C?4L<A:�9<8?7�<A�5HF<A8FF	�+88��B?@8L��"B;A�4A7��4I<7�$<85;B?7���������Q�??�<A�G;8�
�4@<?L�R$Time,$<$http://edition.cnn.com/SPECIALS/1999/indonesian.elections/time.suharto/>.$
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other$countries$in$which$business$is$primarily$family,$clan,$or$communallyRbased$due$to$

distrust,$ there$ may$ be$ no$ oligarchies$ to$ breakRup.$ Instead,$ what$ may$ be$ needed$ is$

enhanced$ contract$ enforcement$ through$ the$ training$ and$ arming$ of$ bailiffs,$ tied$ to$ a$

programme$ expanding$ social$ ties$ and$ social$ networks,$ (such$ as$ the$ Rotary$ Club)$ in$

order$ to$ create$ greater$ trust$ among$ businessmen$ from$ different$ backgrounds.87$The$

political$and$cultural$nature$B9�G;8�Q*H?8�B9�$4JR�@84AF�G;4G�G;8�@BFG�F4?<8AG�@8G;B7F�B9�

change$ in$ one$ country$may$not$work$ in$ another.$However,$ there$ are$ a$ few$ guidelines$

that$may$assist$in$programme$design.$

When$ the$power$structure$ is$ the$key$ to$ reform,$methods$of$ change$may$ take$multiple$

forms.$Reforming$power$structures$ is$about$ensuring$that$real$power$exists$within$the$

different$parts$of$society$in$order$to$check$other$parts$O$ thus,$reforms$should$focus$on$

6E84G<A:� Q;BE<MBAG4?R� 4A7� QI8EG<64?R� 6;86>F� 4A7� 54?4A68F� BA� CBJ8E� 68AGE8F.88$Q.8EG<64?�

6;86>FR� 64A� 58FG� 58� 5H<?G� G;EBH:;� HF<A:� 5BGGB@Rup$ strategies$ which$ support$ the$ civil$

society$ groups$ that$ may$ hold$ power$ to$ account.$ For$ instance,$ outsiders$ may$ train$

investigative$ journalists$to$expose$and$delegitimise$powerful$criminal$actorsj$they$may$

train$and$fund$advocacy$groups$to$fight$internally$for$greater$transparency,$or$for$rights$

(NGOs$ in$ Romania$ have$ been$ supported$ to$ ensure$ transparency$ with$ regard$ to$

corruption).$They$may$even$establish$a$local$foundation$to$fund$this$sort$of$civil$society,$

bottomRup$effort.$Some$of$the$most$successful$programmes$in$Eastern$Europe$did$just$

that,$enabling$movements$such$as$Mjafte!$in$Albania.$$$

!A�FH@��G;8��-TF�4668FF<BA�CEB68FF�<F�4�FGEBA:�@8G;B7�9BE�6E84G<A:�;BE<MBAG4?�6;86>F�BA�

power.$ It$provides$diplomatic$ carrots$and$sticks$ that$are$powerful$ tools$ in$creating$an$

incentive$structure$that$pushes$powerful$actors$to$see$greater$selfRinterest$in$abiding$by$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
87$$ Rotary$Clubs$exist$around$the$world$and$their$popularity$is$a$testament$to$their$designPletting$in$
only$a$few$businesspeople$from$each$type$of$profession$to$socialise$in$a$nonRbusiness$setting.$It$is$easy$to$
forget,$when$ focussing$on$ legal$ institutions$ to$enhance$a$market$economy,$ that$most$people$ stay$ as$ far$
away$ from$ these$ institutions$ as$possible.$ The$ last$ thing$most$people$want,$ in$ almost$ any$ country,$ is$ to$
have$ a$ runRin$with$ the$ police,$ to$waste$ time$ and$money$ in$ court,$ or$ to$ be$ forced$ to$ turn$ to$ lawyers$ to$
resolve$a$dispute.$$
88$$ 'T�BAA8??�� �H<??8E@B� �������� Q BE<MBAG4?� �66BHAG45<?<GL� <A� &8J� �8@B6E46<8F�R� <A� �A7E84F�
Schedler,$Larry$Diamond,$and$Marc$Plattner$(eds.),$The$SelfFRestraining$State,$Lynne$Rienner,$Boulder,$
CO,$pp.$29R62.$



�����������������%��#���������
�$�
�
����
������������

 

79 
 

G;8� Q*H?8� B9� $4JR� G;4A� I<B?4G<A:� <G	89$These$diplomatic$ actions$pressing$ for$ horizontal$

accountability$O$ such$ as$ a$ strong$ judiciaryPmay$ be$ usefully$ combined$with$ technical$

assistance$to$aid$institutional$change$undertaken,$not$as$an$end$in$itself,$but$with$an$eye$

towards$checking$the$powers$of$the$Executive,$Parliament,$or$criminal$gangs$that$have$

bought$ judges.$Diplomacy,$ in$the$form$of$regular$progress$reports$and$other$means$of$

EU$attention$to$the$State,$may$then$be$used$to$press$for$vertical$accountability$O$such$as$

demanding$freedom$of$the$press$O$in$combination$with$technical$assistance$to$help$the$

media$use$its$platform$responsibly.$

When$the$issue$is$primarily$cultural,$change$must$be$sought$in$the$cultural$realm$as$well.$

Trying$ to$ affect$ culture$ through$ laws,$ as$Ataturk$ did$ for$ nascent$ Turkey,$ has$ obvious$

limits$in$the$21st$century.$At$best,$some$laws$might$be$necessary$but$not$sufficient$O$such$

as$laws$passed$to$protect$minority$groups.$For$instance,$when$the$EU$pressed$Romania$

GB�47BCG�4�?4J�?8:4?<F<A:�;B@BF8KH4?<GL��G;8�?4J�;8?C87�6HE5�G;8�:BI8EA@8AGTF�45<?<GL�GB�

use$ homosexuality$ accusations$ against$ political$ opponents,$ but$ it$ did$ not$ address$ the$

cultural$ dimension:$ in$ opinion$ polls$ in$ 2005,$ 38%$ of$ Romanians$ still$ claimed$ that$

Q;B@BF8KH4?F� 4E8� ;4E7?L� 58GG8E� G;4A� 6E<@<A4?F	R90$Thus,$ the$ socioRcultural$ realm$ will$

most$ likely$ be$ the$ subject$ of$ long$ term$ change$ resulting$ from$ developments$ in$ the$

sphere$of$ideas,$knowledge$and$framing$O$be$it$in$the$realms$of$education$or$the$media,$

as$well$as$the$prevailing$ideas$conveyed$by$politicians.$

It$is$important$to$note$that$endsRbased$approaches$may$well$decide$to$target$institutions$

as$ critical$ components$ towards$achieving$overarching$ends.$The$key$difference$ is$ that$

such$ institutional$ change$ is$ targeted$ at$ affecting$ socioRpolitical$ goals,$ not$ at$ direct$

emulation$ of$ external$ counterparts.$ Such$ institutional$ reform$ takes$ place$ within$ a$

broader$palette,$ recognising$ that$ institutional$reform$is$usually$a$process$of$evolution,$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
89$$ +88�FGE4G8:<6� 6;B<68� G;8BE<FGF��@BFG�ABG45?L�'T�BAA8??��+6;@<GG8E,$ and$Whitehead$ in$ their$ fourR
volume$work$on$democratic$ transitions$Transitions$ from$Authoritarian$Rule.$See$also$Diamond,$Larry$
�������� Q!AGEB7H6G<BA��(B?<G<64?��H?GHE8�4A7��8@B6E46L�R� <A�$4EEL��<4@BA7�� �87	���(B?<G<64?��H?GHE8�4A7�
Democracy$ in$ Developing$ Countries,$ Lynne$ Rienner,$ Boulder,$ CO,$ p.$ 4j$ and$ Geddes,$ Barbara$ (1996),$
Q!A<G<4G<BA�B9�&8J��8@B6E4G<6�!AFG<GHG<BAF�<A��4FG8EA��HEBC8�4A7�$4G<A��@8E<64�R�<A��E8A7G�$<=C;4EG�4A7�
Carlos$H.$Waisman$(eds.),$Institutional$Design$in$New$Democracies:$Eastern$Europe$and$Latin$America,$
Westview$Press,$Boulder,$CO,$p.6.$
90$$ !*+'(�%4E>8G�*8F84E6;� 4A7��BAFH?G<A:� �
������ Q*B@4A<4A� 4A7��HEBC84A�.4?H8F� 4A7��8?<89F��
�E8�,;8L��<998E8AG�BE�&BG�R	$
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not$creation.91$The$internal$reformer,$supported$by$outside$parties,$must$work$with$the$

bone,$sinew,$and$muscle$of$his$society$and$transform$it$bit$by$bit,$not$craft$anew$out$of$

nothing.$ Even$ a$ new$ institution$ will$ be$ shaped$ by$ the$ power$ dynamics$ and$ political$

pressures$inherent$in$the$environment.$Therefore,$even$when$institutional$reform$is$the$

visible$tactic,$changing$political$dynamics$and$cultural$patterns$remain$the$strategic$goal.$

3.# Summing#up:#Principles#for#action#

i)$ Sequencing$and$timing$

If$our$concern$is$above$all$about$the$sustainability$of$change,$it$is$important$to$note$in$

closing$that$an$endsRbased$approach$offers$a$tension$here.$It$needs$to$sustain$the$kind$of$

assessment$prescribed$above$over$time,$but$at$the$same$time$the$benchmarks$necessary$

to$ do$ so$ ought$ not$ to$ be$ devised$ in$ advance.$ Anatomical$ institutionRfocussed$

approaches$can$be$designed$years$in$advance,$and$can$be$applied$along$a$preRdesigned$

GE46>�<A�J;<6;�4??8:87?L�4CB?<G<64?��G86;A<64?�CEB=86GF�;4I8�4?E847L�588A�QF8DH8A687R�4A7�

budgeted.$ By$moving$ mechanically$ through$ institutional$ checklists,$ these$ approaches$

BI8E?BB>� G;8� 58A89<GF� B9� Q@H?G<C?<64G<I8R� <A<G<4G<I8,$ such$ as$ empowering$ an$ institution$

that$will$then$promote$change.$Promoting$the$creation$of$ombudsmen,$for$instance,$may$

be$ much$ more$ effective$ in$ the$ defence$ of$ human$ rights$ than$ discrete$ pressure$ to$

implement$ international$ conventions.$ FirstRgeneration$ reforms$ also$ obscure$ the$ idea$

G;4G� FB@8� <A<G<4G<I8F� @4L� 58� QFH5GE46G<I8R� 5864HF8� B9� G;8� BCCBEGHA<GLRcost$ in$ time,$

resources,$ and$ political$ capital$ that$ could$ have$ been$ better$ deployed.$ $Meanwhile,$ as$

multiple$studies$have$found,$overRplanning$is$not$only$unhelpful,$it$may$be$detrimental$

by$eliminating$the$flexibility$essential$to$respond$to$events$as$they$unfold.$

A$ secondRgeneration$approach$ to$ assessment$must$be$ sensitive$ to$ sequencing$and$ the$

kinds$of$changes$that$may$be$small$at$first$but$yield$big$effects.$Also,$the$assistance$that$

follows$needs$ to$ take$ advantage$ of$ political$ cycles$ and$ cultural$moments,$ fluctuations$

and$windows$of$opportunity.$Thus,$a$moment$of$political$scandal$over$corruption$may$

provide$impetus$to$antiRcorruption$initiatives,$a$new$government$might$provide$a$more$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
91$$ See$Piron,$ LaureR 8?8A8� �
������ Q,<@8� GB� $84EA�� ,<@8� GB��6G� <A��9E<64�R� <A� ,homas$ Carothers$
(ed.),$Promoting$ the$ Rule$ of$ Law$Abroad,$ Carnegie$ Endowment$ for$ International$ Peace,$Washington,$
D.C.,$pp.$286R287.$
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salient$time$to$launch$public$administration$reform,$or$the$appointment$of$a$particularly$

wellRrespected$ judge$ may$ create$ an$ opportunity$ for$ action$ in$ the$ judiciary.$ The$ EU$

needs$to$assess$such$windows$of$opportunity,$both$generally$in$framing$its$assessment$

reports,$ and$ in$ the$ kind$ of$ programmes$ that$ provide$ the$ flexibility$ to$ seize$ these$

moments$with$greater$resources$or$manpower.$$By$providing$flexible$funding$and$rules$

for$the$rapid$mobilisation$of$human$resources,$the$EU$can$empower$its$delegations$to$

take$advantage$of$such$moments$with$greater$impact$and$at$lower$cost.$

!A�@BA<GBE<A:� I<B?4G<BAF� B9� G;8� Q*H?8� B9� $4JR� <A� 4668FF<BA� 6BHAGE<8F�� G;8� �-� <F� ABG� 4�

passive$observer,$but$acts$through$the$power$of$the$signals$ it$may$send,$which$in$turn$

may$be$bolstered$through$action$on$the$ground.$Identifying$the$widest$array$of$obstacles$

pertaining$ to$ a$ given$ problem,$ as$ well$ as$ the$ agents$ for$ change$ and$ moments$ of$

opportunity,$are$key$to$long$term$sustainable$strategy.$

ii)$ Victims,$beneficiaries,$reformers$and$activists:$Empowerment$at$the$core$

In$ the$ end,$ long$ term$ sustainability$may$ only$ be$ achieved$ through$ empowering$ local$

forces$and$ reformers,$ civil$ society,$ the$media$and$also$ independent$ regulatory$bodies,$

who$ each$ have$ their$ own$ version$ of$ the$ necessary$ means$ to$ achieve$ shared$ ends$ in$

keeping$with$the$precepts$of$diversity$and$autonomy$spelled$out$above.$Even$as$the$EU$

offers$ membership,$ it$ remains$ an$ external$ actor,$ shaping$ incentives$ within$ complex$

domestic$systems.92$A$great$de4?�B9�Q*H?8�B9�$4JR�E89BE@�64A�58�7E<I8A�5L�G;8�4668FF<BA�

process$O$but$in$order$to$be$sustainable,$it$must$eventually$affect$the$local$political$and$

popular$culture.$A$robust$process$requires$understanding$the$local$actors,$who$serve$not$

BA?L�4F�G;8��-TF�hands,$but$as$its$eyes$and$ears$into$their$society.$Such$local$actors$have$

deeper$knowledge,$and$longer$time$horizons$than$any$outsider.$Even$the$classic$term$in$

G;8�GE478�B9�QFG4>8;B?78ER�7B8F�ABG�7B�=HFG<68�GB�G;<F�54F<6�946G	�&4G<BA4?F�4E8�C?4L<A:�9BE�

high$ stakes$ that$ will$ affect$ their$ lives$ over$ the$ longRterm$ of$ their$ political,$ judicial,$
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
92$$ There$is$a$growing$literature$on$the$interaction$between$international$actors$and$domestic$reform,$
most$of$it$centred$around$democratisation.$For$an$overview,$see$Pridham,$Geoffrey$(1991),$"International$
Influences$and$Democratic$Transition:$Problems$in$Theory$and$Practice$in$Linkage$Politics,"$in$Geoffrey$
Pridham$ (ed.),$Encouraging$Democracy:$The$ International$Context$ of$Regime$Transition$ in$Southern$
Europe,$ $ Leicester$ University$ Press,$ Leicester$ pp.$ 1R30.$ See$ also,$ Whitehead,$ Laurence$ (2001),$
"Democracy$ by$ Convergence:$ Southern$ Europe,"$ in$ Laurence$ Whitehead$ (ed.),$ The$ International$
Dimensions$of$Democratization:$Europe$and$the$Americas,$expanded$edition,$Oxford$University$Press,$
Oxford.$
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business,$or$activist$careers.$Even$the$most$simple,$supposedly$technical$reform$is$likely$

to$create$winners$and$losers,$and$in$a$classic$Olsonian$pattern,$while$the$winners$from$

<@CEBI87� Q*H?8� B9� $4JR� 4E8� B9G8A� 7<99HF8� 46EBFF� FB6<8GL�� G;8� ?BF8EF� 4E8� 98J� J<G;�

concentrated$losses.93$$

No$one$ denies$ these$ realities$ in$ the$ abstract.$But$ does$ the$EU$ follow$ through$on$ this$

shared$insight?$As$discussed$in$the$beginning$of$this$paper,$it$seems$that$the$EU$and$a$

majority$ of$ other$ donors$ have$ focussed$ their$ assistance$ up$ to$ now$ on$ strengthening$

government$ capacities.$ Largely$ disregarded$ is$ the$ need$ for$ the$ development$ of$ a$

relatively$ underdeveloped$ civil$ society$ sector$ and$ media,$ which$ should$ play$ an$

<@CBEG4AG�EB?8�<A�G;8�FLFG8@�B9�6;86>F�4A7�54?4A68F�B9�G;8�EH?<A:�8?<G8FT�CBJ8E	�!A�BE78E�

GB�CEB@BG8�Q*H?8�B9�$4JR�I4?H8F��<G�JBH?7�58�6EH6<4?�GB�FHCCBEG�G;8�<A78C8A78AG�5B7<8F�

and$genuine$civil$society$organisations$who$are$not$in$any$way$dependent$on$the$public$

authorities,$and$provide$them$with$not$only$financial,$but$$moral$support$as$well,$in$the$

face$of$the$various$modes$of$more$or$less$overt$repression.$(e.g.$One$of$the$judges$of$the$

High$ Judicial$ Council$ in$ Serbia,$ who$ was$ supporting$ the$ appeals$ of$ nonRappointed$

judges$in$the$reRappointment$review$process,$faced$significant$political$pressures$which$

eventually$ resulted$ in$ criminal$ charges$being$pressed$against$him$and$his$ subsequent$

arrest.)$The$ return$on$EU$ investment$ in$ financing$an$ independent$NGO,$which$ traces$

government$procurement$expenditure,$holding$officials$accountable$for$corruption$and$

clientelism,$ trumps$other$ investments$by$degrees$of$magnitude,$ as$recent$examples$ in$

Romania$have$demonstrated.$

It$is$also$worth$stressing$that$empowering$the$actors$who$are$for$change,$requires$visible$

change$that$$<AIB?I8F�G4E:8G<A:�G;8�GBC�B9�FB6<8GL��F<:A4??<A:�G;4G�E8FC86G�9BE�G;8�Q*H?8�B9�

$4JR� FH998EF� AB� FC86<4?$ dispensation.$ Encouraging$ countries$ to$ lift$ the$ myriads$ of$

political$ immunities$ which$ shield$ culprits$ from$ justice,$ goes$ a$ long$ way$ towards$

persuading$ the$members$ of$ society$ that$ arbitrariness$ and$ the$ abuse$ of$ power$ will$ be$

punished$from$wherever$it$emanates.$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
93$$ �EBF5L�� �8A=4@<A� $	� �������� Q'E:4A<M4G<BA4?� �<@8AF<BAF� GB� G;8� B9� (B?<6L� �;4A:8�R� -+�!���
Implementing$ Policy$ Change$ Project,$ Monograph$ #2,$ p.$ 2.j$ $ Lindenberg,$ Marc$ M.$ and$ Noel$ Ramirez$
(1989),$Managing$Adjustment$ in$Development$Countries,$ ,$ International$Center$ for$Economic$Growth,$
San$Francisco.$
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Political$buyR<A�B9�G;<F�A8J�Q*H?8�B9�$4JR�4CCEB46;��<A6?H7<A:�G;8�HF8�B9�A8J�<A7<64GBEF�

5L�7B@8FG<6�CB?<G<6<4AF� G;8@F8?I8F�� 6BH?7�586B@8�C4EG�B9� G;8��-TF� FB9G� 6BA7<G<BA4?<GL	�

This$approach$has$proved$to$work$well$for$some$other$donors$in$the$region,$such$as$the$

World$Bank:$when$faced$with$resistance$from$the$Serbian$government$to$its$new$surveyR

based$approach$to$reforming$the$justice$system,$made$further$assistance$conditional$on$

acceptance.$Perhaps$most$importantly,$the$European$Commission$must$hesitate$less$in$

publicly$denouncing$antiRQ*H?8�B9�$4JR�58;4I<BHE�J<G;<A�64A7<74G8F�+G4G8F��ABG�BA?L�GB�

enhance$ its$ own$ credibility$ in$ pursuing$ sustainable$ change,$ but$ also$ to$ encourage,$

support$ and$ truly$ empower,$ courageous$ and$ dedicated$ reformers,$ who$ need$ not$ be$

isolated$in$order$to$signal$that$they$are$not$coRopted$by$outsiders.$

*****V.* Conclusion*and*Recommendations:*The*sustainability*test*

,;<F�C4C8E�FH::8FGF�4�AH@58E�B9�J4LF�GB�477E8FF�G;8��-�<AFG<GHG<BAFT�J<F;�GB�F88�:E84G8E�

sustained$commitment$to$the$e?HF<I8�<784�B9�G;8�Q*H?8�B9�$4JR�<A�6BHAGE<8F�46687<A:�GB�

the$Union.$Most$fundamentally,$we$believe$that$Europeans$need$to$reflect$on$the$social$

CHECBF8F�F8EI87�5L�G;8�Q*H?8�B9�$4JR��4A7�G;8�8KG8AG�GB�J;<6;�G;8��-TF�6BA7<G<BA4?<GL�

strategy$can$and$should$affect$this$domestic$equation.$$

-?G<@4G8?L�� G;8� QFHFG4<A45<?<GL� G8FGR� @HFG� E8FG� BA� 4� 6B@5<A4G<BA� B9� 89986G<I8A8FF� 4A7�

legitimacy.$It$is$not$an$easy$proposition$to$rethink$the$role$and$application$of$a$political$

criterion$ which$ has$ been$ used$ for$ over$ two$ decades$ in$ enlargement$ negotiations.$

 BJ8I8E�� G;8��-�A887F�46687<A:�6BHAGE<8F�GB�C4L�:E84G8E�;887�GB� G;8�Q*H?8�B9�$4JR�<9�

they$are$to$develop$economically,$bolster$human$rights$and$democracy,$and$take$part$in$

the$widening$of$peace$and$prosperity$on$ the$continent.$At$ the$same$ time,$we$ strongly$

believe$that$continued$enlargement,$in$the$right$circumstances,$is$a$historical$necessity$

and$that$a$new$approach$should$not$serve$as$cause$or$pretext$ for$undue$delay.$On$the$

contrary,$rightly$implemented,$it$is$likely$to$facilitate$accession.$$

We$have$suggested$that$concerns$for$sustainability$must$lead$to$a$rethinking$of$the$way$

<A� J;<6;� Q*H?8� B9� $4JR� 6BA7<G<BA4?<GL� <F� 4CC?<87� J<G;<A� G;8� �-� 6BAG8KG� J<G;� G;8�

following$implications.$
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1.# Strategy#

The$current$monitoring$offered$in$EC$Progress$Reports$needs$to$be$supplemented$by$a$

new$endsRbased$approach$based$on:$

� The$ EU$ giving$ a$ greater$ preR8@<A8A68� GB� G;8� Q*H?8� B9� $4JR� 4F� 4� horizontal$

subject$in$the$accession$agenda.$As$one$of$the$values$referred$to$in$Article$2$TEU,$

it$is,$according$to$Article$49$TEU,$an$explicit,$not$an$implicit,$legal$obligation$for$

candidate$countries.$

� ��E86B:A<G<BA�B9�G;8�?<@<GF�B9�G;8�6HEE8AG�Q4A4GB@<64?�@8G;B7R�68AGE87�BA�?8:4?�

and$institutional$checklists.$

� A$broader$definition$of$the$ambit$of$the$Q*H?8�B9�$4JR��J;<6;�8A6B@C4FF8F�G;8�

socioRpolitical$and$cultural$realms,$as$well$as$the$laws$and$institutions$of$justice.$

� A$realisation$that$the$EU$must$pay$more$attention$to$administration$and$general$

administrative$ law:$ that$the$ existence$ of$ a$ good$ law$ is$ not$ enough,$ one$ also$

needs$an$administration$quantitatively$and$qualitatively$good$enough,$either$to$

implement$it,$or$to$control$its$correct$implementation$by$others.$

� ��E86B:A<G<BA�B9� G;8�6BAG8FG87�A4GHE8�B9� G;8� Q*H?8�B9�$4JR�4A7� <GF� <@C?<64G<BA�

among$ legal$ theorists,$ leading$ endsRbased$ definitions$ to$ include$ inter$ alia:$ an$

4EE4L�B9�5EB47�9BE@H?48�GB�8A64CFH?4G8�G;8�FC<E<G�B9�G;8�Q*H?8�B9�$4JR��4�Q?<I<A:�

?<FGR�B9�HA<I8EF4?�CE<A6<C?8F��G;4G�9B??BJ�<A�G;8�4AA8K��4A7�4E84F�B9�7<F4:E88@8AGF�

and$variants.$

� The$A887� GB�HF8�4F� Q46G<BA45?8� 6BAF8DH8A68FR� <AFG4A68F�B9�breach$ rather$ than$

8A7F� 4F� FH6;�� 5L� <78AG<9L<A:� 4� F8E<8F� B9� <@C87<@8AGF� GB� G;8� Q*H?8� B9� $4JR� BE�

QCEB5?8@FR�GB�58�477E8FF87�<A�G;8�6BHAGE<8F�<A�DH8FG<BA��4?BA:�J<G;�@4CC<A:�G;8�

context$relevant$to$addressing$them.$

� Making$a$better$link$between$assessment$and$assistance.$

� In$ so$ doing,$ the$ adoption$ by$ the$ EU$ of$ a$ focus$ on$ the$ endRusers$ of$ the$ law,$

namely$the$citizens.$
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� An$ introduction$ of$ new$methods$ of$ assessment$ borrowed$ from$ sociology$ and$

polling.$

2.# Caveats#

Although$ the$ precepts$ put$ forth$ in$ such$ a$ new$ approach$ ought$ to$ apply$ across$ all$

6BAG8KGF�B9�Q*H?8�B9�$4JR�4FF8FF@8AG�4A7�4FF<FG4A68��466BHAG�A887F�GB�58�G4>8A�B9�G;8�

potential$drawbacks$of$this$approach:$

� Some$critics$will$point$to$the$risk$of$weak8A<A:�G;8�?8:4?�A4GHE8�B9�G;8�Q*H?8�B9�

$4JR� CE<A6<C?8�� 8FC86<4??L� J;8A� <G� 6B@8F� GB� =H7<6<4?� E8I<8J� B9� 47@<A<FGE4G<I8�

786<F<BAF	��BE�G;8@��G;8�Q*H?8�B9�$4JR�F;BH?7�BA?L�E898E�GB�G;8�FBHA7�8K8E6<F8�B9�

G;8�CH5?<6�4HG;BE<G<8FT�CBJ8EF	��A�8A7BEF8@8AG�B9� G;<F�A8w$approach$needs$ to$

make$ clear$ that$ the$ logic$ of$ ����
��
���� #*H?8� B9� $4JR� E89BE@�� 4A7� <GF�

4FF8FF@8AG�5L�G;8��-��<F�4�5EB478E�4<@�G;4A�FBHA7�Q*H?8�B9�$4JR�8A9BE68@8AG	�

As$ this$new$approach$ requires$buyRin$ from$ the$world$of$ lawRenforcement,$ the$

conversation$needs$to$be$sustained.$$

� ��7<FG<A6G<BA�A887F�GB�58�7E4JA�58GJ88A�G;8�4@5<G<BHF�8A7F�B9�G;8�Q*H?8�B9�$4JR�

as$a$credible$aspirational$commitment$by$candidate$countries,$and$the$specific$

benchmarks$to$be$attained$through$the$process$of$enlargement.$In$recognition$

B9� G;8�6B@C?8K�A4GHE8�B9� Q�-�*H?8�B9�$4JR�4F�4� E898E8AG� 9BE� 6;4A:8�J<G;<A�4A�

individual$country,$care$should$be$taken$not$to$imply$that$such$a$new$approach$

is$meant$to$ensure$that$all$desirable$ends$must$be$deemed$to$have$been$attained$

exFante,$thus$constituting$the$ultimate$arbitrary$impediment$to$accession$itself.$

� A$ further$ distinction$ needs$ to$ be$ made$ between$ the$ legitimate$ scope$ of$ EU$

4FF8FF@8AG� �QCEB:E8FF� E8CBEGFR��� 4A7� G;8� @BE8� A4EEBJ� ?8:<G<@4G8� F6BC8� B9�

<AG8EI8AG<BA�G;EBH:;�Q*H?8�B9�$4JR�4FF<FG4nce$programmes.$

� In$recognition$of$the$current$inconsistency$between$the$monitoring$of$candidate$

6BHAGE<8F�4A7�G;4G�B9�@8@58E�FG4G8F��Q*H?8�B9�$4JR�4FF8FF@8AGF�F;BH?7�4CC?L�GB�

G;8�?4GG8E�4F�J8??�4F�GB�G;8�9BE@8E�5L�8@CBJ8E<A:�Q<AFG<GHG<BA4?�@BA<GBEFR��FH6;�

as$the$Council$of$Europe$or$the$ombudsmen$network.$Such$an$approach$should$
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E86B:A<F8� G;4G� ?8FFBAF� E8:4E7<A:� CEB:E8FF� GBJ4E7F� G;8� Q*H?8� B9� $4JR� 64A� 9?BJ�

both$ways$O$from$nonREU$members$to$EU$members.$

3.# In#the#short#term##

Concretely$and$rapidly$the$EU$could:$

� Publicly$ identify$ "Rule$ of$ Law"$ as$ the$ priority$ governance$ reform$ goal$ for$ its$

Public$Administration$Reform/Justice$&$Home$Affairs$programmes,$not$only$in$

terms$ of$ choice$ of$ subject,$ but$ also$ in$ terms$ of$ content.$ This$ would$ include$

giving$priority$to$the$system$of$general$administrative$law.$

� Adapt$ its$ sectorial$ reform$programmes$ to$ support$ a$ "Rule$ of$ Law"$ agenda$ by$

including$ the$ support$ of$ local$ groups$or$parliamentary$political$parties,$which$

can$hold$their$own$government$and$administration$to$account$on$Q*H?8�B9�$4JR�

enforcement.$Additionally,$it$can$strengthen$its$support$of$the$professionalising$

of$the$judiciary$and$public$administration.$

� Adapt$ the$ pace$ of$ EU$ acquis$ transposition,$ and$ when$ (and$ only$ when)$ such$

transposition$ is$ counterproductive,$ insist$on$ legal$quality$and$due$process$and$

HF8�F86GBE<4?�<AG8EI8AG<BAF�GB�CEB@BG8�G;8�Q*H?8�B9�$4JR�4A7�:BB7�?4J�@4><A:	$

� Support$ local$ civil$ society$ organisations,$ whose$ aim$ is$ to$ hold$ their$ public$

authorities$to$account$on$their$respect$and$enforcement$of$the$Q*H?8�B9�$4JR��4F�

well$as$their$practices$regarding$corruption$and$clientelism.$$

� Encourage$ the$ setting$ up$ of$ ombudsmen$ offices$ in$ every$ member$ state$ and$

candidate$ country,$ and$ conduct$ systematic$ consultations$ and$ comparative$

analyses$ on$ their$ respective$ caseloads,$ achievements$ and$ assessments$ of$ the$

6<G<M8ATF�C8EFC86G<I8	$

� Reconsider$ assessment$ methodologies$ and$ capacities$ and$ provide$ training$ in$

sociological$ analysis.$ This$may$ include$ undertaking$ a$ research$ programme$ to$

78F<:A�@8GE<6F�4A7�@84FHE8@8AG�4CCEB46;8F	��BE�8K4@C?8��<A�G;8�@<7�
���TF��

EUROSTAT$ and$OECD$ coRoperated$ on$measuring$ the$ grey$ economy,$ and$ the$
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OECD$ intends$ to$ update$ the$ methodology,$ which$ the$ EU$might$ buy$ into$ for$

enlargement$purposes.$

� Build$ up$ a$ network$ consisting$ of$ SouthREast$ Europeans$ social$ and$ political$

scientists$ and$ survey$ bodies$ to$ help$ develop$ survey$ instruments$ (possibly$

5H<?7<A:�HCBA�+!�%�TF�JBE>�BA�6<I<?�F8EI<68�4GG<GH78F���4A7�6E84G8�4�FLFG8@�B9�

continuity$for$reporting$(i.e.$not$a$one$off$project$only).$

� Encourage$ standing$ national$ "Rule$ of$ Law"$ debates$ O$ involving$ politicians$

(cross$party),$administrators,$business$ representatives,$ the$media,$ civil$ society$

as$well$as$ombudsmen.$

� Set$ up$ long$ term$ (and$ eventually$ twoRway)$ exchange$ programmes$ for$ legal$

professionals,$political,$administrative$and$commercial$leaders,$social$scientists$

and$economistsj$bringing$together$a$sufficient$number$of$individuals$needed$to$

have$an$impact$as$a$group$from$within$a$single$country,$in$order$that$systemic$

change$could$be$made$possible.94$

� Assist$ in$ the$ conduct$ of$ crossRuniversity$ seminars$ on$ the$ modernisation$ of$

curricula$(e.g.$ law$drafting,$socioReconomic$understanding$of$ law,$ institutional$

economics).$

� Conduct$further$consultations$with$experts$and$scholars$to$explore$issues$such$

4F�� G;8� E8?4G<BAF;<C� 58GJ88A� G;8� 9BHE� E84?@F� B9� G;8� Q*H?8� B9� $4JR� <A� FC86<9<6�

casesj$ definitional$ strategiesj$ checklists$ of$ principlesj$ the$ concrete$

<@C?8@8AG4G<BA�B9�QCEB5?8@R54F87�4FF8FF@8AGFR��BE�G;8�:8A8E4?<F45<?<GL�B9�G;<F�

C4C8ETF� 6BA6?HF<BA� 58LBA7� 8A?4E:8@8AG�� 8FC86<4??L� <A� G;8� 6BAG8KG� B9� G;8�

Neighbourhood$policy$to$the$east$and$the$south.$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
94$$ ,;<F�@HFG�58�7BA8�Q8A�@4FF8R�Oresearch$has$shown$that$taking$single$individuals$out$of$context,$
putting$them$in$a$Q*H?8�B9�$4JR�6BAG8KG��4A7�G;8A�E8GHEA<A:�G;8@�GB�9?4J87�:BI8EA@8AG�FGEH6GHE8F�7B8F�
?<GG?8� :BB7�� 4F� G;8F8� <A7<I<7H4?F� 64AABG� Q5H6>� G;8� FLFG8@R	� ,;8� BA?L� ?<>8?L� FH668FF� <F� J;8A� <A7<I<7H4?F�
within$similar$professions$are$separated$and$trained$as$a$group,$then$returned$to$their$home$country$so$
that$the$group$can$enact$change$within$a$system.$
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Last#words##

At$the$end$of$the$day,$most$people$would$like$to$respect$the$law,$most$of$the$time.$But$

J;4G� <9�� <A� G;8<E� 6BHAGEL�� G;8E8� <F� AB� EB5HFG� Q*H?8� B9� $4JR� GB� 58� E8FC86G87�� J;8G;8E�

because$ laws$ are$ not$ on$ their$ books,$ their$ institutions$ are$ defective,$ their$ politics$ are$

corrupt$ or$ their$ social$ culture$ has$ accommodated$ lawlessness?$ Only$ cautiously$ and$

humbly$may$outsiders$seek$to$empower$those$who$wish$to$change$such$a$state$of$things$

within$ their$own$environment.$And$how$will$ such$actors$ for$ change$O$ as$well$as$ their$

domestic$ and$ external$ supporters$O$>ABJ� G;4G� Q<GR� <F�;4CC8A<A:��'A8�J4L� <F� GB� 4F>� 4�

simple$question:$has$the$grammar$of$societal$interaction$in$such$a$country$changed$from$

G;8�QJ;BR�GB�G;8�QJ;4GR�$95$In$the$former,$interactions$are$determined$by$who$one$is$and$

is$dealing$with,$who$is$in$power$and$who$controls$outcome,$whom$to$bribe$and$whom$to$

fear.$ In$ the$ latter,$ the$questions$ to$ask$are:$what$ is$ the$ issue,$what$are$my$rights$and$

obligations,$what$are$the$penalties,$and$what$are$the$relevant$laws$and$institutions?$In$a$

FB6<8GL�J;8E8�QJ;4GR�;4F�7<FC?4687�QJ;BR�4F�G;8�6BE8�E898E8AG��G;8�Q*H?8�B9�$4JR�<F�7B<A:�

well.$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
95$$ We$thank$Bohan$Vitvitsky$for$suggesting$this$distinction.$
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ANNEX:*A*LIVING*LIST*���1���
�������2����NCIPLES*FROM*THE*

VIEW*POINT*OF*CITIZENS*

(See$explanatory$ text$ in$ IV.$ 1)$ i<�	��L� Q?<I<A:R�J8�@84A�FH5=86G� GB� 6BAFG4AG�8I4?H4G<BA��

amendment$and$enrichment$in$the$light$of$experience$and$developments,$especially$on$

G;8�C4EG�B9�?B64?�46GBEF�8A:4:87�<A�@BA<GBE<A:�G;8�Q*H?8�B9�$4JR�<A�G;8<E�6BHAGE<8F	�+H6;�

a$ list$could$be$posted$on$ the$EU$website$and$open$to$electronic$amendments.$Various$

comments$ have$ been$ incorporated$ into$ the$ list$ below$ (we$ note$ upfront$ that$many$ of$

these$questions$cannot$be$answered$through$yes$or$no.)$

Principle$1:$Citizens*are*free*from*the*arbitrary*use*of*power$(breach$example:$

testimonies$of$citizens$are$subject$to$arbitrary$action$from$State$administration).$This$

applies$to$power$exercised$by$the$powerful$actors$ in$society$as$well$as$the$State.$More$

specifically,$the$necessary$discretion$associated$with$the$exercise$of$power$is$constrained$

in$ways$that$are$predictable$and$transparent$to$them.$In$the$case$of$State$power,$such$

discretion$is$exercised$first$and$foremost$towards$policies,$rather$than$towards$citizens$

4F�C8EFBAF	��F��<A:;4@�FG4G8F��Q)H8FG<BAF�B9�?8gal$right$and$liability$should$be$resolved$

5L�4CC?<64G<BA�B9�G;8� ?4J�4A7�ABG�G;8�8K8E6<F8�B9�7<F6E8G<BA	R�!A�FH6;�4�6BHAGEL��EH?8EF��

administrations$and$the$State$apparatus$are$subject$to$laws$and$must$be$seen$as$such.$

They$must$follow$preRestablished$and$legallyRaccepted$procedures$to$create$new$laws,$as$

well$as$various$possible$forms$of$judicial$control$or$review.$

a) Are$ specific$ laws$ in$place$ that$ limit$ the$discretionary$power$ of$ public$ officials$

and$the$judiciary?$

b) Is$the$process$for$enacting$law$transparent,$accountable$and$democratic?$$

c) Is$the$exercise$of$power$authorised$by$law?$$

d) To$what$extent$is$the$law$applied$and$enforced$against$government$officials?$

e) To$what$extent$does$the$government$operate$without$using$the$law?$$
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f) To$ what$ extent$ does$ the$ government$ use$ incidental$ measures$ (including$

Executive$orders$that$bypass$Parliaments),$instead$of$general$rules?$$

g) Are$ there$ exception$ clauses$ in$ the$ law$ of$ the$ State,$ allowing$ for$ special$

measures,$and$how$frequently$are$they$used?$

h) Does$the$nulla$poena$sine$lege$�QAB�C8A4?GL�J<G;BHG�4�?4JR��FLFG8@�4CC?L�$

i) Is$there$a$system$for$the$publicity$of$government$information,$including$FOIA$or$

sunshine$laws,$assets$disclosure$for$elected$officials,$and$a$funded,$independent$

body$that$can$enforce$such$rules?$

j) Is$the$judiciary$independent$of$Executive$and$parliamentary$control,$ in$law,$in$

practice,$and$in$budgetary$matters?$

k) Is$ the$department$of$public$prosecution$ to$ some$degree$autonomous$ from$the$

State$ apparatus?$ Does$ it$ act$ on$ the$ basis$ of$ the$ law$ and$ not$ out$ of$ political$

expediency?$$

l) Are$individual$judges$subject$to$political$influence$or$manipulation?$$

m) Is$the$judiciary$impartial?$What$provisions$ensure$its$impartiality$on$a$caseRbyR

case$basis?$Is$the$judiciary$perceived$to$be$impartial?$

n) Is$the$use$of$State$power$towards$citizens$proportional$to$the$needs$of$achieving$

G;8�+G4G8TF�?8:<G<@4G8�4<@F�$

o) Do$citizens$have$the$right$to$claim$damages$suffered$due$to$the$illegal/unlawful$

act$of$the$State$power$(Executive,$judicial,$and$even$legislative)?$

p) Are$there$adequate$Government$and$judicial$accountability$mechanisms?$

Principle$2:$Citizens*benefit*from*legal*certainty$(breach$example:$citizens$are$not$

warned$that$a$ law$will$apply$to$them).$Political,$ judicial$and$administrative$decisions$

are$ regularised$ and$ are$ not$ subject$ to$ the$ whims$ of$ individuals,$ nor$ the$ influence$ of$
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corruption.$ In$ the$words$ of$ Bingham,$ legislation$ and$ rules$ should$ be$ adopted$ by$ the$

bodies$ that$ are$ constitutionally$ competent$ to$ do$ so$ and$ must$ be$ accessible,$ clear,$

intelligible$and$predictable,$as$well$as$respectful$of$the$hierarchy$of$norms$recognised$by$

the$Constitution$and/or$precedent.$This$means$that$when$citizens$commit$to$a$course$of$

action,$ they$ should$be$ able$ to$ know$ in$ advance$ the$possible$ consequences$ of$ such$ an$

action$in$legal$terms.$Legal$certainty$implies$that$citizens$know$what$they$are$up$against$

O$the$rules$by$which$they$are$bound$should$be$ascertainable$by$reference$to$identifiable$

sources$that$are$publically$available.$Legal$certainty$in$this$sense$contributes$not$only$to$

a$just$society,$but$also$to$an$economic$climate$conducive$to$enterprise$and$innovation.$

a) Are$all$the$laws$published?$Is$the$law$codified$and$kept$in$a$good$order,$or$is$it$

scattered$in$many$microRstatutes?$Is$a$process$of$consolidation$possible?$

b) If$there$is$any$unwritten$law,$is$it$accessible$and$understood$by$the$majority$of$

the$citizenry?$(Unwritten$law$may$exist$ in$very$diverse$ways,$depending$on$its$

source$ (customary,$ administrative,$ judicial),$ on$ its$ object$ (private,$

constitutional,$ administrative),$and$on$ the$ features$of$ the$ system$ (common$or$

civil$law).$

c) Are$ there$ limits,$ in$ law$ and$ in$ practice,$ to$ the$ legal$ discretion$ granted$ to$ the$

Executive?$To$the$judiciary?$$

d) Are$there$many$exception$clauses$in$the$laws?$Are$they$used$in$practice?$

e) Are$the$laws$written$in$an$intelligible$language?$

f) Is$retroactivity$of$laws$prohibited$in$law$and$in$practice?$

g) Are$ final$ judgments$by$domestic$courts$regularly$called$ into$question$ (such$as$

for$suspicion$of$corruption,$or$lack$of$legal$ability)?$$

h) Is$the$caseRlaw$of$the$courts$coherent?$Where$applicable,$does$precedent$appear$

to$be$followed?$$
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i) Is$ legislation$ generally$ implementable$ and$ implemented,$ or$ do$many$ laws$ go$

unenforced?$

j) Are$laws$generally$foreseeable$as$to$their$effects?$$

k) Do$similar$cases$appear$to$result$in$similar$judgments?$

l) Are$ judicial$ decisions$ published?$ Are$ reasons$ required$ for$ judicial$ decisions?$

Are$ judges$ schooled$ in$ legal$ reasoning,$ (rather$ than$ making$ decisions$ for$

political$or$bureaucratic$reasons)?$

m) Is$ judicial$ control$ practiced$ within$ the$ judiciary$ in$ such$ a$ way$ that$ decisions$

may$vary$significantly$depending$on$the$judge$who$decides?$

n) Is$ there$ a$ coherent$ legal$ system$ that$ promotes$ economic$ growth$ and$ social$

welfare?$

o) Are$adequate$ instruments$ in$place$ for$monitoring$ the$ implementation$of$ laws$

and$evaluating$their$impact?$$

p) Are$there$effective$mechanisms$of$enforcement$of$judicial$decisions?$

q) Do$ public$ agencies$ have$ a$ duty$ to$ provide$ guidance$ concerning$ their$

interpretation$of$the$law$and$what$is$needed$for$individuals$to$get$a$favourable$

decision?$Is$there$certainty$on$the$duration$of$proceedings,$are$there$expiration$

terms?$$

r) Can$public$agencies$change$their$mind$and$repeal$their$acts$(favourably$and/or$

unfavourably$for$citizens)?$

Principle$3:* All* citizens* are* treated* as* equal* before* the* law$ (breach$example:$

minority$ citizens$ are$ victims$ of$ discrimination).$ The$ law$ must$ apply$ equally$ to$ all$

except$ when$ existing$ differences$ between$ people$ can$ justifiably$ lead$ to$ differential$

treatment$O$ be$ they$ children,$ retirees$ or$ prisoners.$Equality$ is$ a$ big$word$most$ often$

uttered$in$vain.$Yet$it$may$be$the$last$bastion$of$resistance$to$fall$in$transition$countries.$
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a) Are$ there$ laws$ that$ discriminate$ against$ certain$ individuals$ or$ groups$ where$

justification$is$not$justified$by$a$proper$and$legitimately$protected$status?$$

b) Are$laws$interpreted$in$a$discriminatory$way?$$

c) Are$there$individuals$or$groups$with$special$legal$privileges?$$

d) Are$the$laws$applied$generally$and$without$discrimination$in$ judicial$decisions,$

police$action,$and$other$State$interactions$with$citizens,$or$are$they$differentially$

applied$based$on$wealth,$status,$ethnicity,$etc.?$

e) Are$powerful,$nonRState$actors$able$to$act$with$greater$impunity$in$contractual$

or$criminal$matters$by$escaping$punishment,$enforcement,$etc.?$$

f) Are$criminal$and$civil$decisions$reasonably$similar$for$similar$cases$with$regards$

to$different$classes$of$defendants$and$plaintiffs?$

g) Are$cases$brought$to$courts,$or$disputes$brought$to$the$police,$with$reasonable$

regularity$across$societal$groups,$or$do$some$portions$of$society$choose$to$avoid$

courts,$ police,$ and$ other$ State$ actors$ out$ of$ a$ belief$ they$ will$ not$ be$ granted$

justice$by$State$authorities?$

h) What$kind$of$affirmative$measures$are$taken$to$further$equality$before$the$law?$

Principle$ 4:* All* citizens* are* granted* accessible* and* effective* justice$ (breach$

example:$citizens$are$not$able$to$access$the$courts).$All$citizens$have$access$to$disputeR

solving$mechanisms,$ regardless$ of$ their$ financial$means,$ and$ justice$ is$ delivered$ and$

enforced$effectively$in$the$eyes$of$the$population.$The$right$to$a$fair$trial$is$shared$by$all$

actors$in$society$Owhether$criminals,$consumers,$companies$or$public$authorities.$In$all$

cases,$justice$should$be$impartial$to$all$sides.$

a) Are$there$administrative$acts$which$are$not$subject$to$judicial$review?$

b) Do$ citizens$ have$ effective$ access$ to$ dispute$ settlement$ regardless$ of$ their$

financial$means?$Is$there$free$legal$assistance$for$the$poor?$
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c) Are$dispute$settlement$locations$prevalent$enough$across$the$country$so$that$the$

majority$of$citizenry$have$nonRonerous$physical$access$to$them?$

d) Are$dispute$settlement$authorities$prevalent$enough$so$that$disputes$are$settled$

in$what$is$perceived$in$the$society$as$a$timely$manner?$

e) Are$judgments$implemented?$$

f) Do$ citizens$ have$ effective$ access$ to$ the$ judiciary$ for$ judicial$ review$ of$

governmental$action?$$

g) Does$the$judiciary$have$sufficient$remedial$powers?$$

h) Do$ citizens$ turn$ to$ extraRjudicial$ or$ nonRState$ sources$ of$ arbitration$ due$ to$ a$

lack$of$confidence$in$or$availability$of$StateRbased$sources$of$dispute$resolution?$

Principle$5:*All*citizens*can*claim*their*rights*including*a*substantial*degree*of*

1"�,��$��%(��(2*(breach$example:$citizens$fall$prey$to$State$violence)	���EB5HFG�Q*H?8�

B9�$4JR� E89BE@�4:8A74�A887F� GB� <A6?H78�;H@4A�E<:;GF$ that$are$protected$by$ laws$and$

their$implementation$(currently$treated$by$the$EU$as$a$related,$but$separate$category$of$

Q;H@4A� E<:;GF� 4A7�@<ABE<GL� E<:;GFR��� 4F�J8??� 4F� the$ prevalence$ of$ law$ and$ order$ (not$

6HEE8AG?L� GE84G87�4F�4� Q*H?8�B9�$4JR�:B4?��5HG� <AFG847� <F�F8C4E4G87� <AGB�4�64C46<GL� <FFH8�

under$the$obligations$to$assume$membership).$Law$and$order$is$prevalent$enough$so$that$

citizens$do$not$unduly$fear$that$their$personal$property$or$security$will$be$violated$either$

by$agents$of$the$State$or$by$predatory$citizens.$

Are$basic$human$rights$guaranteed$in$law$and$in$practice,$including:$

a) Ne$bis$in$idem$and$res$iudicata,$so$that$citizens$are$not$repeatedly$at$risk$of$new$

arbitration$for$settled$matters$among$the$different$domains$(e.g.$civil,$criminal,$

administrative)?$

b) The$nonRretroactivity$of$measures?$

c) The$presumption$of$innocence?$
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d) The$right$to$a$fair$trial?$

e) The$right$to$recognition$as$a$person$before$the$law?$

f) The$right$to$freedom$of$opinion,$religion,$peaceful$assembly,$and$organisation?$

g) The$right$to$life,$liberty,$and$security$of$person$via$freedom$from$extraRjudicial$

punishment$by$State$authorities,$and$adequate$law$and$order?$

h) Do$ State$ authorities$ prohibit,$ in$ law$ and$ in$ practice,$ torture$ and$ cruel,$

inhumane,$or$degrading$treatment?$$

i) Do$ State$ authorities$ prohibit,$ in$ law$ and$ in$ practice,$ arbitrary$ arrest$ and$

detention?$

j) Is$law$and$order$prevalent$enough$so$that$citizens$do$not$unduly$fear$that$their$

personal$property$or$security$will$be$violated$either$by$agents$of$the$State$or$by$

predatory$citizens.$

k) Is$ property$ crime/whiteRcollar$ crime/State$ corruption$ low$ enough$ so$ that$

businesses$do$not$unduly$fear$or$expect$such$activity$to$limit$their$business?$

l) Is$ the$use$of$ force$by$public$ agencies$only$when$provided$ for$by$ the$ law?$Are$

there$procedural$rules?$

*


